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A recent decision of the Supreme Court of 
New York, declaring unconstitutional an or- 
dinance of the city of Buffalo regulating the 
weight of loaves of bread baked and sold by 
bakers, has provoked zonsiderable discussion 
and some adverse criticism. The case is 
City of Buffalo v. Collins Baking Co. The 
court held the ordinance invalid and void as 
being an unreasonable invasion of the right 
to engage in a lawful business. The early 
cases hold that ordinances of this character 
are valid if their purpose and probable effect 
are to protect the public from deceit, im- 
position and fraud. An Alabama case goes 
further, and held that a city was, vy ordinance, 
lawfully authorized to regulate the weight 
and price of bread. Ina Michigan case it 
was held that an ordinance was reasonable 
and valid which required of bakers in the 
city of Detroit that ‘‘all bread of every de- 
scription * * * shall be made of good 
and wholesome flour or meal into loaves of 
one pound, two pounds and four pounds, and 
no other avordupois weight, and no baker 
shall make for sale or shall sell or expose for 
sale any bread that shall be deficient in 
weight according to the requisites prescribed 
in the preceding section of this chapter.’”” A 
study of the cases will justify the declaration 
that while there is a valid power in municipal 
corporations to regulate matters of this char- 
acter along the lines above laid down, an 
attempted arbitrary prescription of the price 
at which commodities shall be sold in the 
market is an unconstitutional interferenve 
with freedom of contract. 





A recent decision of Judge Gibbons, of 
the circuit court at Chicago, declaring’ un- 
constitutional the so-called ‘‘Flag Law’’ 
enacted by the last legislature of that State, 
is of general interest. The act provides that 
‘it shall be unlawful for any person, firm, 
organization or corporation to use or display 
the national flag or emblem, or any drawing, 
lithograph, engraving, daguerreotype, photo- 
graph or likeness of the national flag or em- 
blem, as a medium for advertising any goods, 





wares, merchandise, publication, public en- 
tertainment of any character, or for any 
other purpose intended to promote the inter- 
ests of such person, firm, corporation or or- 
ganization.’’ The act also provides a fine of 
not less than $10, or more than $100 for each 
violation, and in default of the payment. of 
the fine and costs imposes imprisonment in 
the county jail at the rate of one day for 
each dollar of fine and costs. It further 
provides that one-half of the fine shall go 
to the informer. Judge Gibbons makes 
very plain his belief that all such laws as this 
serve no useful purpose, but on the contrary 
provoke strife, ill-will and litigation. His 
main argument is directed against the pro- 
vision relating to informers, which he holds. 
is clearly contrary to the spirit of the consti- 
tution of Illinois. ‘‘The law,’’ says the 
court, ‘‘authorizes a private informer to in- 
stitute the suit in the name of the people, 
and the mere institution thereof in such man- 
ner makes the public prosecution the private 
suit of the party, and also deprives the gov- 
ernor of his constitutional prerogative, and 
it is therefore void.’’ In some interesting 
obiter the court. registers its opinion that 
legislation, no matter what its character or 
severity, can never make men patriotic or 
religious. Judge Gibbons denies with much 
earnestness the allegation that the common 
use of the flag is calculated to abate our ven- 
eration for it and adds: ‘‘If the common 
use of the flag is to abate our veneration for 
it, why did our solons pass a law making it 
compulsory upon those in charge to fly the 
national emblem from the flagstaff of every 
school-house? Will the sight of the flag 
floating from the flagstaff enkindle patriotism 
in the breasts of the school children, and 
quench such emotions when its picture is 
seen on the covers of their books? If the 
common use of an emblem is to detract from 
the reverence we entertain for that which 
it represents, why is the emblem of Chris- 
tianity made so conspicuous in the beautiful 
regalia of the Knight Templars and the 
artistic decorations and ornamentation of 
church edifices? And why are millions of 
flags carried and why used for decorations 
on the 4th of July and other national holi- 
days? It is no evidence of intention to dis- 
grace the flag for business men to adopt its 
picture or lithograph as a trade-mark. The 
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men who to-day are being prosecuted under 
this law would to-morrow leave home and 
kindred and rush to the front to defend the 
honor and glory of the dear old flag. We 
need no flag law in the State of Illinois to 
make men patriotic, to prevent men from 
desecrating the flag. Every manin all this 
land vies with his neighbor in showing de- 
votion, loyalty and reverence to the flag, and 
it is a reflection upon the loyalty of the peo- 
ple of Illinois to have enacted such a law.’’ 








NOTES OF IMPORTANT DECISIONS. 


ACCIDENT INSURANCE — CONSTRUCTION OF 
PoLicy—PRIOR ADJUDICATION — Risks INCI- 
DENT TO EMPLOYMENT.—Two courts have re- 
cently decided interesting questions of accident 
insurance—the United States Court of Appeals, 
Eighth Circuit, in Fidelity & Casualty Co. v. 
Lowenstein, 97 Fed. Rep. 17, and the Supreme 
Court of Arkansas, in Standard Life & Accident 
Ins. Co. v. Schualy, 53 S. W. Rep. 49. In the 
former case it appeared that an accident policy 
contained a provision that the insurance should 
not cover ‘‘injuries, fatal or otherwise, resulting 
from poison, or anything accidentally or other- 
wise taken, administered, absorbed, or inhaled.” 
Prior to the issuance of the policy such provision 
in another policy issued by the same company had 
been construed by the supreme court of a State, 
and held not to exempt the company from liabil- 
ity for the death or injury of the insured result- 
ing from the unconscious and involuntary inhal- 
ing of illuminating gas while asleep, and in an- 
other State policies containing similar provisions 
had received a similar construction. It was held 
that the same construction would be adopted in 
an action on such later policy for the death of the 
insured from the same cause, regardless of the 
views which the court might hold if the question 
was res integra. The court said in part: ‘On 
March 5, 1889, the Court of Appeals of New York 
was called upon to construe an accident policy 
issued by the Travelers’ Insurance Company, 
which contained a provision, among others, that 
the insurance granted by its policy should not 
extend ‘to any bodily injury of which there shall 
be no external or visible sign upon the body, * * 
* nor to any death or disability which may have 
been caused * * * by the taking of poison, 
contact with poisonous substances, or inhaling of 
gas, or by any surgical operation or medical treat- 
ment;’ and it was held that, in expressing its in- 
tention not to be liable for a death occasioned by 
‘inhaling gas,’ the company must be understood 
to have meant a voluntary and intelligent act on 
the part of the insured, as distinguished from one 
which was unconscious, and in that sense invol- 





untary, and it was accordingly decided that the 
company was liable under its policy in a case 
where the insured was asphyxiated by illuminat- 
ing gas which he unconsciously, involuntarily and 
accidently inhaled while asleep in his room at a 
hotel. Paul v. Insurance Co., 112 N. Y. 472, 20 
N. E. Rep. 347. See also Bacon v. Association 
(decided October 11, 1890), 123 N. Y. 304, 25 N. 
E. Rep. 399, and Menneiley v. Assurance Corp. 
(decided March 3, 1896), 148 N. Y. 596, 43 N. E. 
Rep. 54, where the ruling in the previous case 
was reaffirmed. The decision of the Court of Ap- 
peals of New York was followed and approved by 
the Supreme Court of Pennsylvania in an opinion 
whicb was filed by that court on October 5, 1891, 
after the case had been twice argued. Pickett v. 
Insurance Co., 144 Pa. St. 79, 22 Atl. Rep. 871. 
The latter case involved a construction of the 
same provision which the New York court had 
previously construed, and the ruling was thata 
death by inhaling gas was caused by external, 
violent and accidental means, within the meaning 
of the policy, and that where gas was inhaled in- 
voluntarily and unconsciously by the insured, the 
insurer was liable, notwithstanding the exception 
in its policy with respect to death occasioned by 
the inhalation of gas. 

‘**Following tnese decisions, the Fidelity & Cas- 
ualty Company of New York, the present plaint- 
iff in error, was sued in the State of Illinois upon 
a policy that it had issued containing the same 
provisions as the policy in suit, which we have 
quoted above. The insured in the Illinois case 
was asphyxiated in his room at a hotel by illumi- 
nating gas which he inhaled unconsciously, in- 
voluntarily, and accidentally while asleep at night. 
and his administrator claimed that the insurer 
was liable under the provisions of its policy. The 
case came before an appellate court (Casualty Co. 
v. Waterman, 59 Ill. App. 297), and was decided 
on May 28, 1895, about nine months before the 
policy in suit was originally issued; the court 
holding that the insurer was liable because the 
act of the deceased in inhaling gas was neither 
conscious nor voluntary, but, on the contrary, 
was found to have been unconscious, involuntary, 
and accidental. The view taken by the appellate 
court was subsequently approved by the supreme 
court of the State on May 12, 1896, Jd. 161 Ill. 632, 
44 .N. E. Rep. 283, about nine months before the 
policy in suit was renewed. 

‘In view of the foregoing, we are of opinion 
that the construction placed by the learned judge 
of the trial court (vide 88 Fed. Rep. 474) upon the 
fifth clause of the policy in suit should be upheld, 
irrespective of what our view might be if the 
question was res integra, or if the policy had been 
executed in this circuit subsequent to the decision 
in McGlother v. Accident Co., 60 U. S. App. 705, 
32 C. C. A. 318, and 89 Fed. Rep. 685. The de- 
fendant company issued the policy in suit, and 
doubtless many others of a like character, after it 
was advised by the decisions to which reference 
has been made, one of which was a construction 
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of its own contract, that, as interpreted by the 
courts of last resort in several States, the policy 
as drawn would not exempt it from liability if a 
poisonous gas was unconsciously, involuntarily, 
and accidentally inhaled by the insured, which 
occasioned his death or injury. It had knowl- 
edge, therefore, that, by reason of such adjudica- 
tions, its policies, if they continued to issue them 
in the old form, would in all probability be ac- 
cepted by some, and possibly many, persons, upon 
the understanding that the company intended to 
and did in fact assume the species of risk last de- 
scribed. If such was not its intention, its plain 
duty was to so modify the language of its policies 
as to make its purpose clear, inasmuch as a slight 
change in the phraseology theretofore employed 
would have left no room for doubt or speculation 
asto its meaning. We are unwilling to concede 
that an insurance company may continue to issue 
policies without any modification of their terms, 
after certain provisions thereof have been con- 
strued by several courts of the highest character 
and ability, and be heard to insist, in controversies 
between itself and the insured with.respect to such 
subsequently issued policies, that they do not in 
fact cover risks which they had been judicially 
adjudged to cover before they were issued. While 
it may not be accurate to say that under such cir- 
cumstances a technical estoppel arises in favor of 
the insured, yet the courts in such cases should 
rigidly enforce the rule requiring policies of in- 
surance to be construed most strongly against the 
insurer, and they should not hesitate to hold that 
decisions construing a policy adversely to the con- 
tention of the insurer thereafter create a doubt as 
to its proper interpretation of sufficient gravity to 
be resolved in favor of the insured. National 
Bank v. Insurance Co., 95 U. S. 673; Anderson v. 
Fitzgerald, 4 H. L. Cas. 484, 507; Indemnity Co. 
v. Dorgan, 16 U. S. App. 290, 309, 7 C. C. A. 581, 
and 58 Fed. Rep. 945, 956, and cases there cited. 
In acase decided by this court (Manufacturing 
Co. v. Jones, 32 U. S. App. 32, 14 C. C. A. 30, 
and 66 Fed. Rep. 124), where a doubt arose from 
the form of a contract which was in very general 
use by a manufacturing company, and which had 
been prepared by it, whetber the contract im- 
posed a joint or a several liability, and different 
views of that question had been taken by different 
courts, it was held to be the duty of the party by 
whom the contract had been prepared to so mod- 
ify its provisions for future use as to avoid the 
doubt which had arisen as to its true interpreta- 
tion, and that, not having done so, the contract 
would be construed most strongly against the 
party who had prepared it, in a suit brought by 
such party to enforce it. ‘The rule observed in 
that case is strictly applicable to the case at bar, 
and should lead to an affirmance. Judge San- 
born dissented, filing a written opinion. In the 
Arkansas case 1t was held that the rupture of a 
blood vessel in the stomach ofinsured, from which 
death ensued, caused by a sudden wrench of the 
body sustained in removing a heavy cylinder head 





from an engine—insured being a strong and 
healthy man, engaged as a machinist, in which 
business he was engaged when the policy was is- 
sued—is such a death as will authorize an action 
on a policy against death resulting from injuries 
sustained solely by external, violent and acci- 
dental means. 

‘Tt was further held that where one insured un- 
der an accident insurance policy, which provided 
that it did not cover injuries from overexertion, 
wrestling, lifting or unnecessary exposure to dan- 
ger, ruptured a blood vessel of the stomach, from 
which death ensued, by lifting a heavy engine 
cylinder in the course of his employment as ma- 
chinist, and he had in his application stated that 
he was a machinist, the policy will be construed 
to cover the injury. The court cited and followed 
Association -v. Barry, 131 U. 8. 100, in which the 
facts were substantially similar.’’ 





PRINCIPAL AND AGENT — UNDISCLOSED 
AGENCY—LIABILITY,OF PRINCIPAL—ELECTION. 
—In Steele-Smith Grocery Co. v. Potthast, 80 N. 
W. Rep. 517, decided by the Supreme Court of 
Iowa, it was held that if, after an action for goods 
sold and delivered has been commenced against 
an undisclosed agent, the fact of agency is discov- 
ered, the commencement of the action does not 
constitute an election to charge the agent, so as 
to preclude an action against the principal. The 
court saidin part: ‘‘Butit isurged that recovery 
cannot be had in this case because the principal 
has not been shown to have been unknown. The 
defendant and his son testified neither had ever 
mentioned the ownership of the property, and 
that the son had managed the business in his own 
name. The goods were sold to him as proprietor 
by the plaintiff, and it was admitted that the at- 
torneys of the latter knew nothing of the owner- 
ship by the defendant prior to the time he gave 
his answers as garnishee. All this time he wasa 
resident of another State. We think these cir- 
cumstances sufficient to warrant the conclusion 
that the agency of W. H. Potthast was unknown 
at the time the goods were purchased, and that 
defendant was the real owner of the stock had not 
been disclosed. That recovery may be had from 
an undisclosed principal for goods sold to an 
agent acting within the scope of his authority is 
well settled. Thurston v. Mauro, 1 G. Greene, 
231; Davison v. Coke Co., 24 Iowa, 419; Young v. 
Insurance Co., 45 Iowa, 377; Hubbard vy. Ten- 
brook (Pa. Sup.), 16 Atl. Rep. 817; 1 Am. & Eng. 
Enc. Law, 139. Butan action had already been 
begun against the agent for the price of the goods, 
and it is said that the plaintiff, having elected to 
charge the agent, cannot maintain this action 
against the principal. The cases are notin entire 
harmony on this proposition. In Beymer v. Bon- 
sall, 79 Pa. St. 298, it was held that in such a case 
the principal would not be discharged, short of 
satisfaction. In Kingsley v. Davis, 104 Mass. 178, 
an action prosecuted to judgment against the 
agent was held a bar to an action against the 
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principal. In Ferry v. Moore, 18 Ill. App. 135, it 
was adjudged that instituting a suit against the 
agent after the discovery of the principal was not 
conclusive evidence of an election to charge the 
agent only. See Raymond v. Proprietors, etc., 2 
Metc. (Mass.) 326: Maple v. Railroad Co., 40 
Ohio St. 313; Priestly v. Fernie, 3 Hurl. & C. 977. 
As found, the plaintiff was ignorant of the fact 
that the defendant was principal and W. H. Pott- 
hast acting as agent until long after suit had been 
brought against the latter. Knowledge of the 
right to recover from the principal is essential, 
before suit against the agent may be regarded as 
an election to look to the latter alone for pay- 
ment. Without knowing who the principal was, 
or the fact of agency, an intelligent election was 
impossible. To constitute an election there must 
be something to indicate an intention, with full 
knowledge of the facts, to give sole credit to the 
agent and to abandon all claim against the prin- 
cipal. Whart. Ag. sec. 472. Nothing was done 


by the plaintiff, after ascertaining that defendant 
‘was principal, tending to show an intention to 
look to the agent for compensation.”’ 





CRIMINAL LAW—CREDIBILITY OF WITNESSES 
—ACCOMPLICE—RECEIVER OF STOLEN GOODS. 
—The Supreme Court of Missouri decides, in State 
v. Kuhlman, that the thief of goods is not an ac- 
complice of the one who receives them, within 
the meaning of the law which requires a special 
instruction to be given covering the credibility of 
an accomplice as a witness. The court says: 
‘Practically the only question raised in this court 
is the propriety of the circuit court’s action in 
refusing the following instruction asked by de- 
fendant: ‘The jury are instructed that, in con- 
sidering the testimony of the witness Van Leuven, 
they should take into consideration the fact that 
he is the self-confessed thief of the property men- 
tioned, and you should consider this in passing 
upon the credibility of said witness.’ The court, 
of its own motion, had already instructed the 
jury as follows: ‘Fourth. The jury are in- 
structed that they are the sole judges of the cred - 
ibility of the witnesses and of the weight to be 
given to their testimony. In determining such 
credibility and weight, they will take into con- 
sideration the character of the witness, his man- 
ner on the stand, his interest, if any, in the re- 
sult of the trial, his relation to or feeling toward 
the defendant or the prosecuting witness, the 
probability or improbability of his statements, as 
well as the facts and circumstances given in evi- 
dence. In this connection, you are further in- 
structed that, if you believe from the evidence 
that any witness has knowingly sworn falsely to 
any material fact, you are at liberty to reject all 
or any portion of such witness’ testimony. Fifth. 
The law presumes the defendant to be innocent, 
and this presumption continues until it has been 
overcome by evidence which establishes his guilt 
to your satisfaction and beyond a reasonable 
doubt, and the burden of proving his guilt rests 





with the State. If, however, this presumption 
has been overcome by the evidence, and the guilt 
of the defendant established to a moral certainty 
and beyond a reasonable doubt, your duty is to 
convict. If you have a reasonable doubt of the 
defendant's guilt, you should acquit; but a doubt, 
to authorize an acquittal on that ground, ought 
to be a substantial doubt touching the defendant’s 
guilt, and not a mere possibility of his inno- 
cence.’ 

‘“‘While it is the settled law of this court that 
the jury are at liberty to convict on the uncor- 
roborated testimony of an accomplice, itis equally 
well settled that the trial court should instruct 
the jury that such evidence ought to be received 
with great caution by the jury, and they ought to 
be fully satisfied of its truth before they convict 
upon such evidence alone. State v. Donnelly, 130 
Mo. 642, 32 S. W. Rep. 1124; State v. Sprague 
(Mo. Sup.), 50 8. W. Rep. 901. Defendant in- 
vakes these decisions, and many others to the 
same effect, to convict the circuit court of error 
in refusing the instruction’asked by him and re- 
fused by the court. His contention is that Van 
Leuven occupied the position of an accomplice 
toward the defendant, and that the same rule as 
to instructions on his evidence should be applied 
as in the case of an accomplice. ‘An accomplice 
is a person who knowingly and voluntarily, and 
with common intent with the principal offender, 
unites in the commission of a crime.’ Whart. 
Cr. Ev. § 440. In State v. Umble, 115 Mo. 452, 22 
S. W. Rep. 378, we ruled that an accessory after 
the fact. although indicted as such, was not an 
accomplice, within the meaning of the law. One 
bearing the relation of an accomplice, as defined 
by Dr. Wharton and approved by this court, is a 
principal in the first degree, and is liable to be 
charged and punished in the same manner as the 
principal. Rev. St. 1889, § 3944. The defendant, 
however, could not have been convicted of the 
crime of larceny, of which Van Leuven was guilty 
and of which he was convicted. The evidence 
would not have justified an indictment against 
him as a principal offender in the. indictment 
against Van Leuven. He was not guilty of 
larceny. He stands charged with another and 
distinct offense; to-wit: that of buying and re- 
ceiving stolen property, knowing it had been 
stolen. Following State v. Umble, supra, we hold 
that Van Leuven was not an accomplice with de- 
fendant, in the contemplation of law, and that the 
court did not err in refusing the instruction asked. 
While we are satisfied with our own judgment in 
the Umble case, we find that the identical ques- 
tion raised in this record has been decided in the 
same way by the supreme courts of Georgia, 
Tennessee, Utah and Iowa. In Springer v. State, 
102 Ga. 447, 30S. E. Rep. 971, the court said: ‘In 
this State receiving stolen goods, knowing the 
same to have been stolen, is indictable and pun- 
ishable as an offense separate and distinct from 
the larceny itself, although the offender’s con- 
nection with the latter crime is recognized to be 
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that of ‘tan accessory after the fact,’ and it is 
provided that ‘‘he shall receive the same punish- 
ment as would be inflicted on the person con- 
victed of having stolen or feloniously taken the 
property.”’ Pen. Code, §§ 171,172. * * * ‘The 
authorities are not in accord as to whether an ac- 
cessory after tbe fact is or is not an accomplice, 
within the rule that the testimony of an accom- 
plice should be corroberated.”” 1 Am. & Eng. 
Enc. Law (2d Ed.) 393. In Lowery v. State, 72 
Ga. 649, and in Allen v. State, 74 Ga. 769, this 
court answered this question in the negative, ex- 
pressing the view that even though a witness be 
an accessory after the fact, he is not an accom- 
plice within the meaning of our statute (Pen. 
Code, § 991) providing that no conviction can be 
had in any case of felony upon the uncorroborated 
testimony of an accomplice. See also State yv. 
Umble, 115 Mo. 452, 22 8S. W. Rep. 378; People v. 
Chadwick, 7 Utah, 134, 25 Pac. Rep. 737; State v. 
Hayden, 45 Iowa, 11; Harris v. State, 7 Lea, 124. 
The latter case is peculiarly in point; for it was 
therein held that the receiver of stolen goods is 
guilty of a substantive offense, and is not an ac- 
complice of the thief, within the meaning of the 
Tennessee statute requiring a corroboration of 
accomplices.’ The decisions cited by the learned 
court fully sustain its position. The judgment is 
affirmed.” 
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RIGHT TO USE FORCE IN EXPELLING 
A TRESPASSER. 


The rightful owner having full possession 
of a house of which he has the right of pos- 
session may use all necessary force to defend 
his possession without being guilty of assault 
and battery.! And if other persons attempt 
to intrude into the house and thereby inter- 
fere with his possession, he has the right to 
eject them.? This has been the settled and 
undisputed law for centuries, if not from the 
first organization of society in its crudest 
state.® If the trespasser’s entry was peace- 
able, a request to depart is necessary before 
he may be forcibly expelled. And after a 
request to depart ‘has been made, only such 
force may be used as is necessary to remove 
him. Thus, where the defendant caught 


1 Harshman v. Rose, 50 Neb. 113,69 N. W. Rep. 755; 
Corey v. People, 45 Barb. (N. Y.) 262. 

2 Woodman v. Howell, 45 Ill. 367. 

3 Long v. People, 102 Ill. 331. 

4 State v. Woodward, 50 N. H. 527; State v. Burke, 
82 N. (ar. 551; People v. Osborn, 1 Wheeler’s Crim. 
Cas. (N. Y.) 97. 

5 Long v. People, 102 Ill. 8381; Harshman v. Rose, 50 
Neb. 118,69 N. W. Rep. 755; People v. Osborn, 1 











hold of a boy by the collar as he was going 
peaceably down a private lane toward the 
public road and dragged him to the road, he 
was held guilty of assault and battery, 
whether the boy had any right to be in the 
lane or not. In any case gentle means of 
removal must precede blows, and the land- 
owner is not justified in striking a trespasser 
after merely telling nim to come no farther.” 
He should first lay hands on the trespasser 
gently and attempt to lead him from the 
premises.* But if the trespasser defiantly 
stands his ground, armed with a club or 
deadly weapon, as where he stood at defend- 
ant’s door cutting at him with a razor, the 
doctrine of molliter manus does not apply, 
and physical force may be used in the first * 
instance to remove him,’ and it is a question 
for the jury whether more force was used 
than was necessary.” The rule as to the de- 
fense of land at a distance from the house 
against the encroachment of mere trespassers 
is not nearly so liberal. It is held that the 
use of force to remove a mere trespasser from 
such land on which he is doing no damage is 
not justifiable ;" nor is an assault with a re- 
volver or other deadly weapon, though it is 
not used except to threaten the trespasser.” 
The rule laid down by the Supreme Court of 
South Carolina, is that ‘‘a man has not the 
same right in repelling an intruder from his 
outlying lands as from his dwelling house and 
appurtenances, and has no right to take his 
gun as a means of running another off his 
lands.’’® But it has been held that a party 
was justified in using reasonable force to 
compel another to desist from unnecessarily 
driving upon and destroying grass growing 
on his side of the traveled path in a public 
way, when he was engaged in harvesting it. 
The evidence showed that there was no neces- 
sity whatever for driving over the standing 


Wheeler’s Crim. Cas. (N. Y.) 97; Woodman v. Howell, 
45 Ill. 367; Abt v. Burgheim, 80 Ill. 92. 

6 State v. Woodward, 50 N. H. 527. 

7 State v. Burke, 82 N. Car. 651. 

8 State v. Burke, 82 N. Car. 551. °- 

9 State v. Davis, 80 N. Car. 371; State v. Taylor, 82 
N. Car. 554; State v. Lockwood (Del.), 39 Atl. Rep. 
589. See Tompkins v. Knut, 94 Fed. Rep. 956. 

10 State v. Taylor, 82 N. Car. 554; ‘State v. Davis, 80 
N. Car. 351. eae 

11 Wharton v. People (Ill. App.), 8 Bradw. 2382; 
State v. Lightsey, 43 S. Car. 114, 20S. E. Rep. 975. 

12 State v. Montgomery, 65 Iowa, 483, 22 N. W. Rep. 
639; State v. Lightsey, 43 S. Car. 114, 20S. E. Rep. 975. 

1% State v. Lightsey, 43 S. Car. 114, 20S. E. Rep. 975. 
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grass, and the court said that the landowner 
had the same right to defend it from unneces- 
sary destruction before it was cut that he 
would have to prevent a stranger from cut- 
ting it and carrying it away." 

It is also held that a person may use rea- 
sonable force to prevent another from stand- 
ing before his house to carry on a trade or 
business in the street.” And when a person 
stops in the road with a pis‘ol in his hand, 
and curses and uses vulgar language in the 
hearing of the inmates of the landowner’s 
house, he becomes a trespasser, and the owner 
has the right to abate the nuisance he is cre- 
ating by the use of force."* Where the prose- 
cuting witness went to defendant’s house to 
collect a bill, and offered defendant no vio- 
lence, but simply insisted that the bill should 
be paid, whereupon defendant beat him with 
a heavy club, defendant was held liable for 
assault and battery. The court said that 
‘‘while the law permits men to defend their 
persons or preserve the immunities of their 
dwellings, it is careful to restrain the in- 
dulgence of ungovernable or revengefal 
spirits.’""7 The right of any person to enter 
a public place of entertainment to transact 
business with the proprietor is generally 
recognized, and the mere fact that a person 
has entered into such a place will not of it- 
self make him a trespasser; but it has been 
said that a person whose presence is dis- 
agreeable to the proprietor or guests of a 
hotel may be forcibly expelled from it if he 
persists in entering after being forbidden to 
do so, previded no more force is used than is 
reasonably necessary to expel him."* In the 
first case cited the court said: ‘‘Because a 
gentleman is licensed to keep a public inn or 
tavern, does he thereby surrender his own 
control over his house or castle? And by en- 
gaging in this public employment, is he com- 
pelled to admit every human being into his 
house who chooses to enter, whether good or 
bad, black or white, cleanor filthy? * * * 
He has undoubtedly the same control over 
his dwelling that anyone else has, he being 
responsible for the consequences of his con- 


14 People v. Foss, 80 Mich. 559, 45 N. W. Rep. 480. 

15 In re Vandersmith, 10 Pa. L. J. 523. 

16 State v. Davis, 80 N. Car. 351. 

17 State v. Lazarus (S. Car.), 1 Mills’ Const. 34. 

18 Commonwealth v. Mitchel (Penn.), 2 Pars. Eq. 
Cas. 431; Learned, J., in People v. Vanvetchen, 2 N. Y. 
Cr. Rep. 291. 





duct. If a man has entered a public inn, 
and his presence, for reasons best known to 
the proprietor, is disagreeable to him or his 
guests, he has the undoubted right to request 
the individual to depart, and if he refuses, he 
can lay his hands gently upon him, and if re- 
sistance is made, use all the force which is 
necessary to put him out. * * * Any 
other rule would expose all well regulated 
public houses to the constant intrusion of the 
idle, dissolute and abandoned in the commu- 
nity, and every guest to that annoyance 
which would make a hotel anything else than 
the quiet home of the stranger which ii ought 
to be.’’! 

Where a livery stable keeper persisted in 
soliciting patronage within a hotel after he 
had been warned to desist, it was held that 
the hotel keeper might forcibly expel him 
without becoming liable to punishment for 
assault and battery.” In that case the court 
said that the right to demand admission to a 
hotel is confined to persons who sustain the 
relation of guests, and does not extend to 
every individual who invades the premises, 
not in response to the invitation given by the 
keeper to the public, but in order to gratify 
his curiosity by seeing, or his cupidity by 
trading with people who are under the pro- 
tection of the proprietor.” But the fact that 
a customer in a saloon with whom the bar- 
keeper bad a dispute as to the amount of 
change due him, did not leave immediately 
upon being told to do so, but said that he 
would when he had lighted his cigar, was 
held not to justify the barkeeper in beating 
him.” In the case cited the court said: 
‘‘Likens was in the appellant’s saloon ap- 
parently engaged in the business ordinarily 
transacted there; for that purpose the place 
was in a sense a house of public entertain- 
ment, and upon the evidence, as given in be- 
half of the State, Likens was guilty of no 
misconduct justifying his forcible expul- 
sion.’’* The fact that previous notice not 
to enter defendant’s hotel had been given to 
the prosecuting witness, was held not to ex- 
cuse defendant for ejectivng him with blows 


19 Commonwealth v. Mitchel (Penn.), 2 Pars. Eq. 
Cas. 431. 

20 State v. Steele, 106 N. Car. 766, 11 S. E. Rep. 478. 

21 State v. Steele, 106 N. Car. 766, 11 S. E. Rep. 478. 

22 Connors v. State, 117 Ind. 347, 20 N. E. Rep. 478. 

23 Connors v. State, 117 Ind. 347, 20 N. E. Rep. 478. 
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and violence.* ‘The court commented on the 
fact that seizing and holding a man by the 
whiskers and beating him in the face, was not 
using reasonably means to induce him to 
leave the premises. On the general subject 
of a proprietor’s right to exclude individuals 
from his place of business, the Supreme 
Court of Illinois said: ‘*We are aware of no 
rule of law that gives any person, not having 
a special irrevocable license, the right to enter 
and continue on the premises when requested 
todepart. * * * We know of no rule 
which authorizes one man to go into or upon 
the premises of another, even if it be his busi- 
ness office or mercantile house, workshop, 
factory or other place of business, when the 
owner shall have forbidden him. ‘The very 
fact that a professional man or merchant or 
other person opens an Office to transact busi- 
ness with and for the public, no doubt is a 
tacit invitation to all persons having business 
with him, and a permission to all others to 
enter unless forbidden. But he does not lose 


control over it, or the right to prevent whom 


he pleases to enter, and to require apy or all 
persons to depart, after they have once en- 
tered.’’*6 It has been held that the law does 
not recognize as reasonable any rules for the 
protection of a gambling room and games 
played in violation of law, and that the forci- 
ble ejection of a person from a gambling 
room could not be justified on the ground 
that he annoyed the gamblers assembled 
there by his disorderly conduct.” A tenant 
with the right of full possession may occupy 
the leased premises, as if he were the owner, 
and defend his possession to the same extent 
that the owner might.”* But a suspicion or 
fear that his rights will be encroached upon 
will not justify him in assaulting a person 
who comes upon the leased premises.” A 
tenant has no right to expel a person em- 
ployed to make improvements which the 
landlord has reserved the right to make, 
when such person is not interfering with the 
teriant’s use of the leased premises.” In the 
case cited the court said: ‘‘If a person has 


24 People v. Vanvetchen, 2 N. Y. Cr. Rep. 291. 

2% People v. Vanvetchen, 2 N. Y. Cr. Rep. 291. 

26 Woodman v. Howell, 45 Ill. 367. 

27 Pierce v. State, 21 Tex. App. 540,18. W. Rep. 463. 

2% Corey v. People, 45 Barb. (N. Y.) 262. 

229 McCauley v. State, 8 Greene (Iowa), 455; Com- 
monwealth y. Lakeman, 58 Mass. (4 Cush.) 597. 

80 McCauley v. State, 3 Greene (Iowa), 435. 


-into the house and closed the door. 





a right to enter premises for any purpose, he 
cannot be treated as a trespasser unless he 
abuses that right. The, defendant had no 
right to use force to prevent the making of 
repairs on the farm he occupied, unless it was 
really necessary to protect his possession or 
to prevent an injury to his property. A fear 
or suspicion that the prosecuting witness 
might encroach upon his possession could 
not justify the assault.’’*' And it has been 
held that a tenant in common of a barn floor, 
occupied by another and himself, had no 
right to use force and violence to prevent his 
co-tenant from entering the door, though it 
was with the declared purpose of removing 
the defendant’s wagon; and such declared 
purpose afforded no justification for an as- 
sault upon his co-tenant.” 

Where a person who had been put in charge 
of the premises in the owner’s absence, for- 
cibly expelled a drunken man whom Ite found 
in one of the rooms, it was held that he was 
not guilty of assault and battery, although 
the drunken man had been placed in the room 
by the owner, to prevent the police from ar- 
resting him, when the person expelling him 
had no notice of that fact, and the drunken 
man did not offer to justify his presence on 
the ground that he had been admitted by the 
owner.*= Ina Texas case, the defendant had 
bought certain real estate at a sheriff’s sale, 
but when he went to take possession he was 
denied admittance by the tenant of the ex- 
ecution defendant. He thereupon kicked 
open the gate, entered the premises, seized 
the occupant, who was a woman, wrenched a 
hatchet from her hands, and then picked up 
a hogshead stave, which he had kicked off the 
gate, and pursued the woman who fled 
He 
broke down the door, seized the woman, and 
dragged her out of the house and struck her 
repeatedly with the hogshead stave. In af- 
firming a judgment sentencing the defendant 
to pay the lowest fine allowed by law and to 
be imprisoned one month, the supreme court 
said: ‘‘If the defendant had purchased the 
house in question and had a right to posses- 
sion, thé law would have afforded him a cer- 
tain and peaceable remedy for all his wrongs 


81 McCauley v. State, 8 Greene (Iowa), 435. 

32 Commonwealth v. Lakeman, 58 Mass. (4 Cush.) 
597. 

33 Clark vy. State, 89 Ga. 768, 15 S. E. Rep. 699. 





486 


CENTRAL LAW JOURNAL. 


No. 25 








and saved him from the disgraceful necessity 
of making war on a helpless woman.’ Ina 
Delaware case, the defendant’s family was 
living in a house which belonged to bis wife, 
whose brother had been staying with the fam- 
ily as a guest for some time. The brother 
refused to leave when ordered to do so by the 
defendant, and assumed a threatening atti- 
tude with achair. The defendant was held 
not guilty of assault and battery in striking 
him with a club in an attempt to make him 
leave. The court said that if the prosecut- 
ing witness was a mere guest at the house of 
the defendant, liable to be dismissed at pleas- 


ure, then whenever the head of the family, 


which is the husband, ordered him to go out 
of that house, and he failed to do so, the hus- 
band had a right to use as much force as was 
necessary to eject him, notwithstanding the 
house belonged to the wife, but that he had 
no right to use undue force.™ It has been 
held that reasonable force may be used to pre- 
vent persons on defendant’s premises from 
proceeding to open a highway through land 
across which it could not legally be made or 
run.” But where an attempt to drive along 
a private road on defendant’s farm, was pre- 
vented by defendant pointing a revolver at the 
prosecuting witness, the court affirmed a 
judgment convicting him of assault and bat- 
tery. The court said that it could not be 
claimed that a deadly weapon could be used 
in resisting a mere trespasser, and, therefore, 
an attempt to use such a weapon on a mere 
trespasser was unlawful. And also where 
the defendant by violently backing an ox cart 
against it, broke down a gate which the 
prosecuting witness had illegally erected 


across @ highway and was attempting to de-- 


fend, and a fight ensued in which the arm of 
the person erecting the gate was brokén, it 
was held that the persons driving the cart 
were properly convicted of assault and bat- 
tery. 

It is generally held that an owner having 
the right of possession of a house or land, if 
he can obtain peaceable possession in the ab- 
sence of another who has been occupying it 
without right, may use force if necessary to 


% Terrell v. State, 37 Tex. 442. 
State v. Lockwood (Del.), 39 Atl. Rep. 589. 
36 Herrington v. People, 6 Barb. (N. Y.) 607. 
87 State v. Montgomery, 65 Iowa, 483, 22 N. W. Rep. 
639. 
38 State v. White, 18 R. I. 473, 18 Atl. Rep. 968. 





eject the former occupant on his return and 
defend his own possession. Where a person 
had peacefully held possession as owner of 
certain property for several months, and an- 
other person took possession during his tem- 
porary absence, and on his return violently 
assaulted him with a hatchet and drove him 
away, it was held that he might return dur- 
ing the absence of the other and break open 
and take possession of the premises, and when 
the other person returned and forcibly broke 
open the door, might use force to prevent him 
from again taking possession.” The court 
said: ‘‘If aman may not lawfully defend 
his property—his home—by the use of what- 
ever force it is necessary to use under the cir- 
cumstances of the case, then he is at the 
mercy of every tramp, trespasser, or even 
burglar, who comes along and enters and 
takes possession, during his temporary ab- 
sence therefrom.’ And where a person 
had wedded the widow of a deceased land- 
owner, and after her period of quarantine had 
expired, moved from the premises, retaining 
possession of the house as a store room only, 
it was held that the heir of the deceased 
owner, who had inherited the fee, was en- 
titled to take peaceable possession of the 
house by forcibly removing the fastening if 
necessary ; and that the former occupant had 
no right, on behalf of his wife, forcibly to 
eject the heir, and a person to whom he had 
rented the premises, but they might lawfully 
resist with force his attempt to do so. 
Where the purchaser of a house from an 
owner, whose wife did not joinin the convey- 
ance, but lived with her husband in another 
house several miles away for nearly a year 
afterward, found the wife in the house and 
claiming to be in possession, immediately 
after one of his tenants had vacated it, he was 
held justified in carrying her bonnet and car- 
pet bag out to the street, and then taking her 
gently by the shoulders and pushing her out 
to the sidewalk, using no more force than was 
reasonably necessary. The court said that 
the owner’s acts were justifiable as acts done 
peaceably to rid himself of an intruder upon 
his possession and premises, and reversed a 
judgment imposing a fine upon him.” The 


39 State v. Howell, 21 Mont. 165, 53 Pac. Rep. 314. 
4# State v. Howell, 21 Mont. 165, 58 Pac. Rep. 314. 
41 Corey v. People, 45 Barb. (N. Y.) 262. 

42 Phillips v. City of Springfield, 39 Ill. 83. 
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force used must be reasonably proportioned 
to the necessity of the case,“ and the owner 
must, at his peril, refrain from unnecessary 
violence.“* Where the defendant’s own ver- 
sion of the affair was that, ‘‘I ordered him 
to get off my place and he said he did not 
have to. He was on the north side of the 
stack, and, as he said that, I jumped over 
the stack and ran to where he was and struck 
him over the head with my fork. His horse 
then turned and I hit him over the back,’’ the 
court, after mentioning the rule that a person 
who has commanded an intruder to leave his 
premises, may use the force reasonably neces- 
sary to enforce obedience to his commands, 
but will be guilty of an assault if he uses ex- 
cessive or unreasonable force, said: ‘‘We do 
not hesitate to assert, as a proposition based 
on the defendant’s own testimony, that the 
striking of the plaintiff on the head with a 
pitchfork, upon the simple refusal of the lat- 
ter to leave his (defendant’s) premises, was 
an act of violence wholly unwarranted by the 
circumstances of the case.’’*® And where the 
appellee became angry at the appellant for 
slapping her children, and went into his bar- 
room and expressed her opinion of him, the 
court said: ‘‘Even if appellee did forcibly 
enter the premises of appellant, or while 
therein, did use indecent or abusive language 
toward appellant, or did commit an assault 
and battery upon him, he was only justified 
in using such force as was reasonably neces- 
sary, under the circumstances, to defend him- 
self and expel her from the premises.’’ And 
as the evidence showed that he struck her 
twice in the face with his fist, knocking her 
down and breaking out two of her teeth, he 
was held liable in damages.“ An instruction 
that the jury should find the defendant guilty 
of assault and battery, if they believed that 
he did not act in good faith as a reasonably 
prudent man to prevent a trespass, was dis- 
approved. The court said that the defend- 
ant’s guilt depended on his commission of an 
assault and battery, rather than on his good 
faith in attempting to prevent a trespass, and 
that he had a right to use such force as might 


43 Harshman v. Rose, 50 Neb. 118, 69 N. W. Rep. 
755; People v. Osborn, 1 Wheeler’s Crim. Cas. (N. Y.) 
97; Abt v. Burgheim, 80 Ill. 92. 

# Abt v. Burgheim, 80 III. 92; Harshman v. Rose, 50 
Neb. 118, 69 N. W. Rep. 755. 

45 Harshman v. Rose, 50 Neb. 113, 69 N. W. Rep. 755. 

4 Abt v. Burgheim, 80 Ill. 92. 





be necessary to prevent a trespass or destruc- 
tion of his property. If he used more force. 
than was necessary for the purpose, he would 
be liable to prosecution.” The fact that the 
prosecuting witness was a justice of the peace, 
who was seeking to get closer to some per- 
sons who were violating the law by working 
on Sunday in order to identify and convict 
them, was held not to affect the landowner’s 
right to eject him by force. The court said, 
that if such compulsory domiciliary visits 
to search for offenders or testimony to con- 
vict them, might be made, a man’s house 
would soon cease to be his castle of defense, 
and the greatest disorders must arise there- 
from.” From these authorities we may de- 
duce the rule that, while an owner in posses- 
sion may use all necessary force to defend his 
home, and to expel intruders who unlawfully 
interfere with his quiet possession and enjoy- 
ment thereof, he is not permitted to expel any 
person whose entry was not originally unlaw- 
ful, and has not been made so by notice to 
depart or otherwise; and that he is liable, 
both civilly and criminally, for the use of 
greater force than is reasonably necessary. 
And that a landowner is only justified in us- 
ing such force as will not tend to produce a 
violent breach of the peace to expel from his 
lands at a distance from his dwelling house, 
trespassers who are not doing or threatening 
to do any real damage, though he may prevent 
by force, the material injury or destruction 
of his property wherever it lies. 
Indianapolis, Ind. Louis B. Ewspank. 


47 Wharton v. People, 8 Bradw. (Ill. App.) 2382. 
4# Commonwealth v. Eyre, 1 Serg. & R. (Pa.) 347. 
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BILLS AND NOTES—ALTERATION — RELEASE 
OF SURETY. 


MOORE v. HINSHAW. 


Appellate Court of Indiana, November 15, 1899. 


Where, at time of execution of a note by a surety, 
it was a complete instrument, except as to the rate of 
interest, the subsequent insertion of the rate, without 
his knowledge, releases him, though the agreement 
was that the note should bear such rate of interest. 


Witey, J.: Appellee sued appellant and one 
Elwood Moore upon three promissory notes. A 
joint answer in two paragraphs was filed. The 
first was a general denial, and the second a plea 
of non est factum. A trial by jury resulted ina 
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general verdict against both of the defendants be- 
low. The jury also answered interrogatories 
submitted to them upon special questions of fact. 
Appellant alone moved for anew trial, which was 
overruled, and judgment was rendered on the ver- 
dict. The overruling of the motion fora new 
trial is the only error assigned. The facts upon 
which the decision of the case must rest are fairly 
stated by the jury in their answers to interroga- 
tories, and areas follows: That, prior to the ex- 
ecution of the notes sued on, appellant and El- 
wood Moore had executed and delivered to ap- 
pellee a certain note; that after its maturity suit 
was brought upon it; that there was then due 
thereon $159.35; that, pending said action, the 
same was compromised on the terms that appel- 
lant and Elwood Moore should execute the three 
notes in suit, aggregating the amount due on the 
original note, the latter note to bear 8 per cent. 
interest, and to become due in one, two, and three 
years from date; that the notes sued on were ex- 
ecuted in pursuance to that agreement; that ap- 
pellant and Elwood Moore each signed the notes 
in suit; that when they signed them the rate of 
interest was not specified ; that the figure ‘‘8”’ was 
written in the notes at the request of the appellee 
after they were signed; that the alteration by in- 
serting the figure ‘8’’ was made without the 
knowledge of appellant; and that such alteration 
was made in accordance with an agreement made 
prior thereto between appellant and appellee. 
While these are the facts specially found, there 
are other material facts which appear from the 
evidence that are of sufficient importance to merit 
mention. Appellant and Elwood Moore were 
brothers, and appellant was surety for Elwood. 
The vote in settlement of which the notes in suit 
were given was executed several years prior to 
the commencement of suit upon it. The notes in 
suit were written or filled out by a brother of ap- 
pellant at the house of E]wood Moore, where they 
were signed. After they were thus signed, El- 
wood took them to the home of appellant, showed 
them to him, and he then agreed to accept them 
in settlement of the then pending litigation, if his 
attorney said they were “‘allright.”” Elwood and 
appellee then went to the office of appellee’s at- 
torney. The notes were shown to him, and he 
declared they were ‘‘all right,’’ except the rate of 
interest was left blank. After some conversation 
between them, it was agreed, and so stated, that 
the rate of interest was overlooked, and it was 
then and there agreed between appellee and El- 
wood that the figure ‘‘8”’ should be inserted in 
compliance with the agreement. This was done 
by the attorney, in the presence of Elwood and 
appellee. The evidence is conflicting as to 
whether appellee accepted the notes when they 
were first shown to him at his louse, or after the 
conference at the office of the attorney, and after 
the figure ‘‘8’’ was inserted therein. 

The question presented for decision, therefore, 
is simply this: Where an agreement is made 
that notes shall be executed bearing 8 per cent. 





interest, and the principal and surety sign them 
in blank as to the rate of interest, can the rate of 
interest be inserted in the notes, in conformity 
with the agreement between the parties, in the 
presence and with the consent of the principal 
and payee, and without the knowledge and con- 
sent of the surety, and the latter be bound? If 
the insertion of the rate of interest is a material 
alteration of the instrument, within the meaning 
of the law, then the surety is released, unless the 
agreement that the notes should bear the rate of 
interest inserted changes the rule. The rule that 
governs here differs from that which holds an 
indorser of a note liable where he signs or in- 
dorses it in blank as to date, amount, payee, and 
where payable, and delivers it to the maker, and 
the latter fills the blanks. In such case it is held 
that the indorser gives to the maker implied au- 
thority to fill such blanks, so as to give the in- 
strument force and effect, and to make it a per- 
fect instrument. See Spitler v. James, 32 Ind. 
202; Wilson v. Kinsey, 49 Ind. 35; Rich v. Star- 
buck, 51 Ind. 87; Emmons v. Meeker, 55 Ind. 321; 
Armstrong v. Harshman, 61 Ind. 52; Gothrup v. 
Williamson, Jd. 599; Brown v. Bank, 115 Ind. 572, 
18 N. E. Rep. 56; Marshall v. Drescher, 68 Ind. 
359; De Pauw v. Bank, 126 Ind. 553, 25 N. E. 
Rep. 705, 26 N. E. Rep. 151. 

In the case before us, however, the notes in 
question were perfect instruments when signed by 
appellant. He knew, as is shown by the evi- 
dence, which is uncontradicted on this point, that 
no rate of interest was specified when .he signed 
the note. This, however, would not, in any 
sense, affect their validity; for, under the statute, 
any promise in writing to pay money, where no 
rate of interest is fixed by the writing itself, shall 
bear 6 per cent. interest. Section 7043, Burns’ 
Rev. St. 1894. In Palmer v. Poor, 121 Ind. 135, 
22 N. E. Rep. 984, it was held that where a note 
had been altered, after it had been signed, by in- 
serting the figure ‘8’? before the words ‘‘per 
cent. interest,” without the knowledge or consent 
of the maker, it was such a material alteration 
that a recovery could not be had. Elliott, C. J., 
in rendering the opinion of the court, said: ‘The 
alteration in the note was a material one. * * * 
‘It is a material alteration,’ says Mr. Randolph, 
‘to add an interest clause, even without fraud on 
the holder’s part.” 3 Rand. Com. Paper, § 1756.”” 
Continuing, the learned judge said: ‘This con- 
clusion is fully sustained by the decided cases’’— 
citing Hert v. Oehler, 80 Ind. 83; Bowman v. 
Mitchell, 79 Ind. 84, and cases cited; Schnewind 
v. Hacket, 54 Ind. 248; Shanks v. Albert, 47 Ind. 
461; Boustead v. Cuyler, 116 Pa. St. 551, 8 Atl. 
Rep. 848; 1 Am. & Eng. Enc. Law, 510. See also 
Hart v. Clouser, 30 Ind. 210; McCoy v. Lock- 
wood, 71 Ind. 319. When the notes in suit were 
signed by appellant, and came to the possession 
and knowledge of appellee, they were complete 
and perfect instruments in all respects. lf ap- 
pellee desired to change the contract as expressed 
by the notes, it was his duty to treat with appel- 
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lant as one of the parties to the contract, and se- 
cure his assent thereto. De Pauw v. Bank, 126 
Ind. 553, 25 N. E. Rep. 705, 26 N. E. Rep. 151. 
Mr. Daniel on Negotiable Instruments (section 
1385) says: ‘In the fifth place, as to interest, 
any addition of words making the bill or note 
bear interest, when it originally did not, or 
changing the time when interest should run, or 
varying the percentage of interest, is of the same 
character as if it changed the principal.’? The 
author cites many authorities in support of the 
rule. From the authorities, we are led to the 
conclusion that the verdict was not sustained by 
sufficient evidence, and was contrary to law, and 
hence will not support a judgment against ap- 
pellant. This conclusion makes it unnecessary to 
decide other questions discussed. The judgment 
is reversed, and the court below is directed to 
sustain appellant’s motion for a new trial. 


Notre.—Recent Decisions on Alterations of Instru- 
ments.—Where the maker of a note, after it has been 
signed by the surety, alters it by affixing to it the rate 
of interest agreed upon in the original contract, and 
the payee thereafter strikes out such alteration, it 
does not constitute such an alteration of the note as 
will discharge the surety. McAlpin v. Clark, 11 Ohio 
Cir. Ct. Rep. 524. Itis not an alteration of the con- 
tract of the maker of a note that the payee, in trans- 
ferring it toa third person, in addition to indorsing 
it, writes thereon a guaranty of payment thereof. 
Hutches v. J. I. Case Threshing Mach. Co. (Tex. Civ. 
App.), 35S. W. Rep. 60. Whena note is given bya 
corporation, payable to the manager’s wife, for money 
due him for salary, and for expenditures made in be- 
half of the company out of funds represented by bim 
to have belonged in part to the wife, an alteration of 
the note so as to make it payable to the manager him- 
self is a material one. Sneed v. Sabinal Mining & 
Milling Co. (C. C. A.), 71 Fed. Rep. 493, 18 C. C. A. 
213. Where a note is made in California, without 
designating a place of payment, andis indorsed by 
sureties, the subsequent insertion of “at Ilion Na- 
tional Bank, Ilion, N. Y.,’? written by the maker be- 
fore delivery, is a material alteration, which releases 
the sureties; since without the alteration the note 
would have been payable only in California, under 
Civ. Code, secs. 1489, 3100. Pelton v. San Jacinto 
Lumber Co. (Cal.), 45 Pac. Rep. 12. Where a note 
provided that the makers, indorsers, and guarantors 
waived presentment of payment, notice of non-pay- 
ment, protest, notice of protest, and due diligence in 
bringing suit, it was not a material alteration 
thereof to write over the blank indorsement of the 
payee ‘“‘Payment guaranteed.”? Iowa Valley State 
Bank v. Sigstad (Iowa), 65 N. W. Rep. 407. The ad- 
dition to a note of the words, after the name of the 
payee, “for holder,” and, “‘alienis retained on said 
land until all the purchase money is paid,” is a ma- 
terial alteration, and no action can be brought on such 
note. McDaniel v. Whitsett (Tenn.), 338. W. Rep. 
567. To adda name toa note as ajoint maker thereof, 
without the knowledge and consent of the original 
maker of the note, after it has been transferred, is a 
material alteration thereof, and discharges the orig- 
inal maker from liability thereon. Ford v. First Na- 
tional Bank (Tex. Civ. App.), 34 8S. W. Rep. 684. The 
alteration of a note by the payee so as to have it bear 
interest from date, instead of from maturity, for the 





purpose of making it conform to the agreement of the 
parties, and without fraudulent intent, invalidates 
the note itself, and hence discharges the collateral se- 
curity. Otto v. Halff (Tex. Sup.), 34 8. W. Rep. 910. 
Where a note is indorsed in blank, the unauthorized 
insertion of a waiver of exemptions over the name of 
the indorser releases the indorser. Jordan v. Long 
(Ala.), 19 South. Rep. 848. An accommodation in- 
dorser is not liable on a note where the date is altered 
after indorsement without his knowledge or consent. 
MeMillan v. Hefferlin (Mont.), 45 Pac. Rep. 548. On 
an issue as to whether the erasure of the word “‘ma- 
turity’”’ from a note, whereby interest became payable 
from the date of the note, was ratified by the: makers, 
a charge that if the attention of the makers, “or any 
of them,” was called to the alteration, and they said 
that it was all right, there was a ratification, was not 
objectionable, as authorizing an inference that such 
action by any one of the makers would amount to a 
ratification by all, where other charges stated that only 
the makers who consented to the change were bound 
thereby. Matlock v. Wheeler (Oreg.), 43 Pac. Rep. 
867. Where, after making a payment on a note within 
the statutory period, the maker acquiesces in its al- 
teration, the new promise implied from such payment 
will be regarded as a promise to pay the note as al- 
tered. Jacobs v. Gilreath (S: Car.), 22S. E. Rep. 757. 
Where the payee of a note materially altered it, an 
offer by the maker to renew the note and pay it, after 
the alteration, on conditions which the payee did not 
accept, was not a waiver of such alteration. McDan- 
iel v. Whitsett (Tenn.), 38 S. W. Rep. 567. In an ac- 
tion on a note, the burden of showing its invalidity 
rests on the defendant; but, if it be shown that the 
name of the payee has been changed without the con- 
sent of the maker, the defense is established, and the 
burden is then on the plaintiff to show that the altera- 
tion was ratified, or for other reasons was not avail- 
able as a defense. Sneed v. Sabinal Mining & Milling 
Co. (C. C. A), 738 Fed. Rep. 925. Changing the time 
when interest shall commence on a note to “some 
date,” instead of “from maturity,’’ is material, and 
avoids the note, as agairst the maker, regardless of 
the good faith of the person making it. Sheeley v. 
Simpson (Kan.), 46 Pac. Rep. 994. A written instru- 
ment is not invalidated by an immaterial alteration. 
Kelly v. Thuey (Mo. Sup.), 86 S. W. Rep. 516. An 
alteration of a contract for the sale of land, by insert- 
ing a correct description of the balance of the price, 
such description having been omitted, is immaterial, 
and therefore does not invalidate the instrument. 
Kelly v. Thuey (Mo. Sup.), 36 S. W. Rep. 516. The 
erasure of the words “‘and grace” from a note payable 
“in one year, with interest and grace,” is not a ma- 
terial alteration. Portsmouth Savings Bank v. Wil- 
son, 5 App. D. C.8. The words “Guardian of P. Mal- 
com,” written after the name of a payee in a note, are 
merely words of personal description, not changing 
the legal effect; and hence their addition after the 
note was signed was nota material alteration affecting 
the validity ofthe note. Castov. Evinger (Ind. App.), 
46 N. E. Rep. 648. Where one executes and delivers 
a note for the purpose of procuring an extension of 
time on the obligation of another, the fact that the 
other subsequently signs it is no material alteration. 
Union Banking Co. v. Martin’s Estate (Mich.), 71 N. 
W. Rep. 867. The addition of the name of a surety 
to a note without the maker’s knowledge, after its de- 
livery to the payee, is not such an alteration as will 
release the maker. Royse v. State Nat. Bank (Neb.), 
69 N. W. Rep. 301. The erasure of an unauthorized 
indorsement on a note, of which lack of authority the 
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maker had notice, is not such an alteration as to affect 
the validity of the note. Waldorf v. Simpson (N. Y.), 
44 N. Y. S. 921, 15 App. Div. 297. Validity of a note 
payable four months from date is not affected by the 
payee’s detaching, after delivery, a memoradum at 
the bottom reciting that the maker, after the expira- 
tion of four months, should “be privileged to have 
twelve months” on said note, where there was no de- 
mand by the maker, at the end of the four months, 
for an extension of time in accordance with tbe option 
so given. Mater v. American Nat. Bank (Colo.), 8 
Colo. App. 325, 46 Pac. Rep. 221. Where a note is at- 
tached to another instrument, which affects the liabil- 
ity of the maker, detaching it is such an alteration as 
renders it void. Law v. Crawford (Mo.), 67 Mo. App. 
150. It was proper to receive in evidence the note 
sued on, which was alleged to have been altered, 
upon proof by the payee that the alteration was made 
previous to its receipt by him on the day of its date, 
from one of the joint makers. Stough v. Ogden 
(Neb.), 49 Neb. 291, 68 N. W. Rep. 516. That the 
agent of the holder of a note, empowered to collect it 
and apply the proceeds on a debt due from his prin- 
cipal, inserted in pencil, as a memorandum merely, 
the name of a bank in the blank left after the words 
“payable at,’? so as to remind him where to present 
the note, does not prevent recovery on the note, the 
words being eliminated before suit. Light v. Kil- 
linger (Ind.),44 N. E. Rep. 760. Alteration ofa mort- 
gage by an agent, unauthorized to loan money for his 
principal on mortgages, so as toincrease the mortgage 
debt, made without any fraudulent intent, and with- 
outthe knowledge of the principal, does not invalidate 
the mortgage as against a subsequent mortgagee. 
Mathias v. Leathers (Iowa), 68 N. W. Rep. 449. The 
insertion in a note by the payee after its delivery of 
the word “semi-annual,” in a blank following the 
words “interest payable,” is a material alteration; 
but where made innocently, to correct a mutual over- 
sight, and make the note conform to the actual con. 
tract of the parties, and without any intention to de- 
fraud, it will not render the note invalid. McClure 
v. Little (Utah), 49 Pac. Rep. 298. Where a chattel 
mortgage refers to a prior recorded instrument for a 
more specific description of the property, and the 
mortgagee’s attorney is expressly authorized to add 
such description, his doing so before the mortgage is 
filed will not invalidate the mortgage, no rights hav- 
ing intervened between its conditional delivery and 
its registration. Chicago Title & Trust Co. v. O’Marr, 
18 Mont. 568, 46 Pac. Rep. 809. Where a negotiable 
note has a blank in it, preceded by the word “at,” the 
payee or any bona Jide holder may insert in the blank 
the name of place, soas to make it payable at such 
place without the authority of the maker. Cox v. 
Alexander (Oreg.), 46 Pac. Rep. 794. To avoid a note, 
an alteration must be shown to be material, and to 
have been made after the note wasexecuted and de- 
livered, and without the maker’s consent. Warder, 
Bushnell & Glessner Co. v. Stewart (Del.), 36 Atl. 
Rep. 88. The addition of the words “This policy in- 
cludes shelving, counters and drawers,” to a policy of 
insurance on a building, is a material alteration, 
which is made by the holder, after a loss, without the 
knowledge or consent of the insurer, whether with 
fraudulent intent or not, will vitiate the entire policy, 
though the holder subsequently withdraws any claim 
for the loss of the shelving, etc. Phoenix Ins. Co. of 
Hartford v. McKernan (Ky.), 37 S. W. Rep. 490. One 
of several papers constituting the memorandum of a 
contract guarantying payment of a loan erroneously 
stated the amount of the loan, as shown by the other 





papers, and, with a view to correct the error, the 
guarantee altered the figures, but the correction was 
also erroneous. Held that, in the absence of proof of 
bad faitb, such alteration did not affect the compe- 
tency of the paper to prove the contract of guaranty; 
the contract not being changed by the alteration. 
Lee v. Butler (Mass.), 167 Mass. 426, 46 N. E. Rep. 52. 
The law will not presume that an erasure of printed 
words from the face of a note was made after indorse- 
ment. Portsmouth Savings Bank v. Wilson,5 App. 
D. G. 8. Where suit was brought on a note which 
showed on its face that the amount originally written 
therein had been changed to a larger amount, and de- 
fendant filed a sworn plea of non est factum, and also 
a plea alleging that, without his consent, the note had 
been ‘raised’? in amount after he had signed it, by 
one claiming a benefit under it, with an intention to 
defraud the maker, the burden of proof was on 
plaintiff to explain when, and for what purpose, the 
change was made. Winkles v. Guenther, 98 Ga. 472, 
25 S. E. Rep. 527. Under Rev. St. sec. 6030, relative 
to the admission of altered instruments in evidence, 
one offering a note showing upon its face that it has 
been altered must show that the alteration was made 
before it cameto hishands. Milkey v. Long (Idaho), 
47 Pac. Rep. 949. When an instrument shows a ma- 
terial and obvious alteration, the presumption is that 
it was made before fina) execution and delivery. 
Dorsey v. Conrad, 49 Neb. 443, 68 N. W. Rep. 645. 
Where the defense to a suit on a promissory note is, 
that the same had been materially altered after its 
execution and delivery,—the note itself not disclosing 
any evidence of such alteration,—the burden of proof 
is upon the party alleging such alteration to establish 
the same by a preponderance of the evidence. Me- 
Clintock v. State Bank of Table Rock (Neb.), 71 N. W. 
Rep. 978. There is no presumption that a payee 
erased an indorsement on a note, where the indorse- 
ment was made against his orders by his agent, and 
the note was delivered by the maker to the agent to 
transmit to the payee, and the note was appar- 
ently intact after such erasure. Waldorf v. Simpson, 
44 N. Y. S. 921, 15 App. Div. 297. In a suit on a 
negotiable note in which no alteration is appar- 
ent on an inspection thereof, the burden of 
showing alteration is on the defendant, but it 
is otherwise if there is an apparent alteration. 
Gettysburg Nat. Bank v. Gage (Pa.), 4 Pa. Super. Ct. 


Rep.505. When the genuineness of the instrument is 


denied under oath, the time when and the intention 
with which alterations appearing to have been made 
therein were made are questions for the jury. Win- 
kles v. Guenther (Ga.), 98 Ga. 472, 25 S. E. Rep. 527. 
The addition of the signature of a surety to a promis- 
sory note without the consent of the maker is nota 
material alteration, and.does not discharge the maker. 
Mersman v. Werges (U.S. 8S. C.),5 Sup. Ct. Rep. 65. 
The addition of the name of another maker to a note, 
at the instance of the payee, without the consent of 
the maker already boand, is an immaterial alteration, 
which does not vitiate the instrument, since it does 
not change the original maker’s liability. Taylor v. 
Acom (I. T.), 45S. W. Rep. 130. The alteration ofa 
note by inserting the word “fixed,” the legal effect of 
which is to make the note payable absolutely without 
grace, to which the payor would otherwise be entitled, 
isa material alteration. Steinau v. Moody (Ga.), 28 
S. E. Rep. 30. The date of a note is a material part 
of it, and a change thereof is a material alteration, 
and vitiates the note. MeCormick Harvesting Mach. 
Co. v. Lauber (Kan. App.), 52 Pac. Rep. 577. A 
change of the date of maturity of a note from Decem- 
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ber 1, 1892, to January 1, 1893, without the consent of 
the maker, is such an alteration as releases him. 
First Nat. Bank v. Payne (Ky.), 42 S. W. Rep. 7386. 
The change in the date of a note, made by the payee 
or party beneficially interested therein, without the 
consent of the payor or party sought to be charged, is 
a material alteration, which would prevent a recovery. 
MeMurtiey v. Sparks (Mo.), 71 Mo. App. 126. Where, 
without the knowledge of the maker of a note, the 
payee secures athird party to guaranty it by adding 
his signature to it, such guaranty is an alteration 
which will release the maker. First Nat. Bank v. 
Weidenbeck (U.S. C. C.), 87 Fed. Rep. 271. Where 
a corporate note, which had been altered by adding 
the signature of another without the knowledge of 
the maker, is again altered by removing such signa- 
ture, subsequent to the fixing of the liability of the 
trustees of the company for its debts by a failure to 
publish its annual report, such subsequent alteration 
relieves the trustees from liability. First Nat. Bank 
v. Weidenbeck (U.S. C. C.), 87 Fed. Rep. 271. An 
attempted alteration of a non negotiable note by in- 
sertion of the words “or order,’’ thus clumsily done, 
and inserted in the wrong place, does not render the 
pote invalid. Carlile v. Lamb (Ohio), 16 Ohio Cir. Ct. 
Rep. 578. A deed described as land situated in Ver- 
mont, and as the same premises conveyed to the 
gravtor by a deed recorded in a certain book and ata 
specified page, ‘treference being had to said deed and 
the record thereof aforesaid for a more particular de- 
scription.” The former deed described the property 
as situatedin Illinois. Held, that achange of the deed 
by striking out the word ‘“‘Vermont” and inserting the 
word “Illinois,” after its execution, was not a material 
alteration. Sanitary Dist. of Chicago v. Allen, 178 Ill. 
830, 53 N. E. Rep. 109. A deed of trust drawn to se- 
cure, among other things, the note of B, with his wife 
and S as sureties thereon, to be given in place ofa 
matured note of B with Y andS as sureties, is vitiated 
by the beneficiary, without authority, altering it to 
make it secure the latter note. Powell v. Banks 
~(Mo.), 48 S. W. Rep. 664. An alteration of a negotia- 
ble note, making it payable ata certain bank in a 
place where it was originally made payable, is ma- 
terial, and destroys its validity in the hands of the 
original payee or of a purchaser with notice. Holmes 
v. Bank of Ft. Gaines (Ala.), 24 South. Rep. 959. In- 
sertion of the figure “6,’? in the blank space for the 
rate of interest in a note, is not a material alteration, 
since the note would draw 6 per cent. in any event. 
James v. Dalbey (lowa),78 N. W. Rep. 51. A written 
instrument signed by one party, with the intention 
that the other shall afterwards sign it, which is 
changed so as to alter its legal effect, and then signed 
by the other party, does not bind the former, unless 
he learns of and ratifies the change, notwithstanding 
the alteration was made by astranger. McGavock vy. 
Morton (Neb.), 78 N. W. Rep. 785. An interlineation 
in a note, in the absence of suspicious circumstances, 
will be presumed to have been made before delivery. 
Maldaner vy. Smith (Wis.), 783 N. W. Rep. 140. Where 
an interlineation exists in a note, but the entire in- 
strument appears to have been written at the same 
time, by the same hand, and with the same ink, it will 
be presumed to have been made before delivery, in 
the absence of clear and satisfactory proof to the con- 
trary. Maldaner v. Smith (Wis.), 78 N. W. Rep. 140. 
See also on this subject 9 Cent. L. J. 173, 15 Cent. L. 
J. 52, 29 Cent. L. J. 80, 38 Cent. L. J. 10,40 Cent. L. 
J. 143. 





JETSAM AND FLOTSAM. 


RIGHT OF LEVY ON UNRIPE CROPS. 

At common law crops which require expenditure of 
labor, fructus industriales, are personalty, and as 
such are subject to levy and sale on sheriff’s writ. 
Kimball v. Sattlery, 55 Vt. 285. And, apart from stat- 
ute, this general rule would seem to apply also in the 
case of unripe crops. In the recent case of Tipton v. 
Martzell (Wash.),.57 Pac. Rep. 806, the Supreme 
Court of Washington takes a different view. Therea 
lessee of land contracted with bis lessor to harvest a 
crop of wheat and deliver one third of it to his land- 
lord. In pursuance of a judgment against the tenant 
a sheriff levied on the growing crop three months be- 
fore its maturity. The court held that the levy could 
not be made, for owing to the condition of the prop- 
erty its severance from the soil would resultin no 
gain to the creditor and considerable loss to the debtor. 
Furthermore, the serving of the writ would abrogate 
the contract and extinguish the landlord’s interest in 
the crop. 

These difficulties, however, are more apparent than 
real. The levy and sale do not require immediate 
severance of the crop from the soil with a consequent 
loss to the debtor and small gain to the creditor. The 
vendee under sheriff’s sale would have a reasonable 
time in which to remove the goods,—and in the pres- 
ent case a “‘reasonable time’? would fairly extend to 


*the maturity of the crop. This seems the true result 


on principle,—to hold otherwise is to defeat the very 
object for which the levy is allowed. Peacock v. Pur- 
vis, 2 Brod. & Bing. 362. The second difficulty which 
influenced the court was the existence of the agree- 
ment between the landlord and the tenant. But by 
this contract the landlord had no estate in the grain 
until the crop had ripened and was divided. Until 
then the wheat, being still personal property of the 
tenant, was subject to seizure. It is indeed possible 
that the court so construed the contract as to make 
the parties tenants in common of the crop. Such is 
an ordinary form of contract in similar cases. But in 
this event the sheriff might seize the whole, sell the 
interest of the debtor, and the vendee by the gale 


would simply become atenant in common with the- 


landlord. It was also suggested that the agreement 
here was for services to be performed only by the les- 
see. But the dandiord’s personal wishes alone should 
not operate to défeat the creditor’s right. On prinei- 
ple and on authority, then, it seems clear that the levy 
should have been allowed.—Harvard Law Review. 








BOOK REVIEWS. 


CIVIL PROCEDURE AT COMMON Law. 

This book, prepared by Alexander Martin, for ten 
years instructor in code, common law and equity pro- 
cedure, and Dean of the Department of Law in the 
University of the State of Missouri, seems prepared 
more especially for the use of students, but may also 
be found of much practical use to the practicing law- 
yer. A critical knowledge of common law procedure 
is necessary even in the States where the modified 
system of procedure prevails. The author, as well as 
being an instructor, has been a practitioner and a 
judge on the supreme bench. The work consists of 
14 chapters, arranged somewhat in the order in which 
an action at law makes it way through the courts. The 
elementary parts of an action at law are defined and 
explained; the original and judicial writs; appear- 
ance; scheme of actions, personal and real; parties to 
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actions; joinder and election of actions; scheme of de- 
fenses, dilatory in bar and in estoppel; rules of plead- 
ing; trial; instructions; verdict; judgment and exe- 
cution. The author says, in his preface, that the most 
important part of every system of procedure consists 
in the pleadings, which disclose the issues between 
the litigating parties, and has devoted the greater 
part of the work to their exposition, and in doing so 
he has followed the guide of Stephen and Dicey, pre- 
senting them for the most part in the language in 
which they have been formulated, feeling that it 
would be an injustice to the student to substitute any- 
thing else in the place of these incomparable expres- 
sions in remedial law. Following the table of con- 
tents, which is very complete and lengthy, is a list of 
publications consulted and cited, and the citations in 
the foot-notes are made from the editions indicated in 
such list, unless the citations point to some other edi- 
tion. The work consists of 450 pages, binding and 
paper of superior quality. Published by The Boston 
Book Company, Boston. 
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1. APPEAL—Payment of Judgment.—A party who 
voluntarily pays a judgment against him cannot ap- 
peal therefrom.—ROLETTE COUNTY V. PIERCE COUNTY, 
N. Dak., 80 N. W. Rep. 804. 

2. BANKRUPTOCY—Intervention of Trustee in Pending 
Suits.—Where, at the time of an adjudication in bank- 





ruptecy, property of the bankrupt is in the hands of a 
receiver appointed by a State court in a suit brought 
against the bankrupt by a judgment creditor, the 
trustee in bankruptcy, when appointed, should inter- 
vene in such suit in the State court, by petition, for 
the protection of the interests of the general creditors 
ofthe estate; and, to enable him to do this, the court 
of bankruptcy will, for a reasonable length of time, 
restrain all parties from the further prosecution of the 
action in the State court.—IN RE KLEIN, U. 8. D. C.,N. 
D. (I11.), 97 Fed. Rep. 31. 

8. BANKRUPTCY — Jurisdiction of Courts—Suits by 
Trustees.—Bankr. Act 1898, § 23b, providing that “suits 
by the trustees shall only be brought or prosecuted in 
the courts where the bankrupt might have brought or 
prosecuted them, if proceedings in bankruptcy had 
not been instituted,” is a limitation upon the jurisdic- 
tion of circuit courts of the United States, but does not 
affect the jurisdiction in bankruptcy conferred upon 
the district courts by other clauses of the act; anda 
court of bankruptcy has jurisdiction of a suit by a 
trustee to recover property alleged to have been trans- 
ferred by the bankrupt in fraud of his creditors, not- 
withstanding that the trustee, the bankrupt, and the 
defendant are all citizens of the same State.—IN RE 
NEWBERRY, U.S. D. C., W. D. (Mich.), 97 Fed. Rep. 24, 


4. BANKRUPTCY—Opposition to Discharge—Conceal- 
ment of Property.—Specifications in opposition toa 
bankrupt’s application for discharge, on the ground of 
his having concealed property from his trustee in 
bankruptcy, must be supported by evidence showing 
the existence of property in the bankrupt, or in trust 
for his use, at the time of filing the petition in bank- 
ruptcy.—IN RE CORNELL, U. 8. D.C.,8.D. (N. Y.), 97 
Fed. Rep. 29. 


5. BANKRUPTCY—Preferences—Enjoining Execution 
Sale.—The court of bankruptcy has jurisdiction, by in- 
junction, to forbid an execution creditor of the bank- 
rupt from proceeding to sell property on which a levy 
had been made at the date of the adjudication in bank- 
ruptcy, where the execution constitutes an unlawful 
preference, and is contrary to the provisions of the 
bankruptcy law.—IN RE KIMBALL, U. 8. D.C., W. D. 
(Penn.), 97 Fed. Rep. 29. 


6. BANKRUPTCY—Priority of Claims—Wages of Labor, . 
—A creditor of a bankrupt, who describes himself as a 
traveling salesman, and was employed by the bank- 
rupt in that capacity at an annual salary of $5,000, is 
not a workman, nora clerk or servant of his employer, 
within the meaning of Bankr. Act 1898, § 64b, accord- 
ing priority of payment out of bankrupt estates to 
“wages due to workmen, clerks or servants.”—IN RE 
SCANLAN, U.S. D. C., D. (Ky.), 97 Fed. Rep. 26. 


7. BANKRUPTCY—Suits by Trustees—Jurisdiction of 
State and Federal Courts.—In actions by trustees in 
bankruptcy to set aside fraudulent conveyances, as- 
signments, or transfers by the bankrupt on the ground 
of their being void at common law, or as being in con- 
travention of the bankruptcy act, the State courts and 
the district courts of the United States, as courts of 
bankruptcy, have concurrent jurisdiction; and the 
court which first takes cognizance of such action will 
have the right to dispose of it finally to the exclusion 
of the other.—ROBINSON V. WHITE, U. 8. D. O., D. 
(Ind.), 97 Fed. Rep. 33. 


8. BANKRUPTCY — Time of Filing Petition.—Under 
Bankr. Act 1898, § 3b, providing that a petition in in- 
voluntary bankruptcy may be filed within four months 
after the commission of an act of bankruptcy by the 
defendant, the four months are to be reckoned by ex- 
cluding the day on which the act of bankruptcy is com- 
mitted, and including that on which the petition is 
filed.—IN RE DuPREE,U.S.D.OC., E. D. (N. Car.), 97 
Fed. Rep. 28. . 


9. BILLS AND NOTES—Blank Indorsement—Limiting 
Liability.—A blank indorsement of a note transfers the 
title, though the indorser also writes a guaranty upon 
the note, in which he limits his lability to a smaller 
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rate of interest than that provided by the terms of the 
note.—FROSsT V. FISHER, Colo., 58 Pac. Rep. 872. 

10. CARRIERS OF PASSENGERS—Street Cars—Negli- 
gence.—Where acar stopped to take on a passenger, 
and the conductor, in the front part of the car, knew 
the passenger had not boarded the car, but neither 
knew, nor made any reasonable attempt to Know, 
whether she was or was not in the act of getting on 
board, and signaled the car to start, and she was in- 
jured while boarding, the court was warranted in find- 
ing that her injuries were due to his negligence, and it 
was immaterial that those in charge of the ear did not 
know that she was suffering from infirmities making 
it difficult for her to board the car.—PosT v. HARTFORD 
St. Ry. Co., Conn., 44 Atl. Rep. 547. 

11. CHATTEL MORTGAGE — Description—Parol Evi- 
dence.—Where the description of property in a chat- 
tel mortgage is clear, and free from all ambiguity, 
parol proof is inadmissible to show the extent and 
meaning of language employed.—DREXEL V. MURPHY, 
Neb., 80 N. W. Rep. 813. 

12. CONFIDENCE GAME.—Since Cr. Code, § 98, makes 

-an attempt to obtain money by a confidence game a 
distinct offense, a defendant cannot be prosecuted un- 
der such statute for an attempt to obtain money when 
the attempt was successful.—GRAHAM V. PEOPLE, Ill., 
58 N. EK. Rep. 179. 

13. CONTRACT — Action on Building Contract—DLe- 
fense.—In an action by building contractors to recover 
for a balance alleged to be due on a contract, defended 
on the ground that a stone wall had been blown down 
because it was defectively built, it was not incumbent 
on plaintiffs to show that there were other stone walls 
in the vicinity of the building in question blown down 
by the same storm.—SOUTH MCALESTER ELECTRIC 
LiGHT.& POWER Co. v. Eppy, I. T.,53S. W. Rep. 448. 


14. CONTRACTS—Agreement to Pay Indebtedness of 
Another.—‘‘ Indebtedness” is a word of large meaning, 
and is used to denote almost every kind of pecuniary 
obligation originating in contract. The word held to 
cover the debtor’s joint as well as several liabilities, 
and also his liabilities contracted by indorsement, 
whether then due or to become due.—BELL V. MENDEN- 
HALL, Minn., 80 N. W. Rep. 843. 


15. CONTRACT — Construction.—Courts will usually 
adopt the interpretation placed on a contract by the 
parties themselves.—_LAWTON V. FONNER, Neb., 80 N. 
W. Rep. 808. 


16. CONTRACT — Construction — Rights of Parties.— 
Plaintiff built an extension to defendant’s street car 
line, and furnished cars for the same; and defendant, 
by means of its own power house and power plant, 
operates such extension in connection with its own 
line. By the terms of the contract therefor, plaintiff 
agreed to pay the actual cost of operating such exten- 
sion, and of maintaining the same and keeping it in 
repair. The contract is construed, and held, plaintiff 
is not required to remunerate defendant for any part 
of its loss caused by the depreciation of its power 
house, power plant, or car houses.—LAKESIDE Ry. Co. 
v. DULUTH ST. Ry. Co., Minn., 80 N. W. Rep. 831. 


17. CORPORATIONS—Insolvent Corporation—Dissolu- 
tion by Resolution.—The stockholders of an insolvent 
corporation passed a resolution providing that the 
corporation be dissolved and retire from business, and 
that its board of directors be authorized and empow- 
ered to sell, either at public or private sale, all the 
property belonging to the company, on such terms as 
to credit and security as to them shall seem right and 
proper, and to apply the proceeds thereof to the com- 
pany’s liabilities,so far as the same shall extend. The 
property was purchased by a director of the company, 
who was also the president of a local bank, to which 
the company owed a large amount of money, and to 
which it had executed its notes. The purchaser paid 
the entire purchase price by indorsing credits on the 
notes held by the bank against the company. Held, 
that the Intention of the stockholders, as expressed in 





their resolution, was that the fund derived from the 
sale should be distributed pro rata among the com- 
pany’s creditors, and hence the directors had no au- 
thority to make the distribution which was made.— 
DOZIER V. ARKADELPHIA COTTON MILLS OO., Ark., 53 8. 
W. Rep. 403. 

18. CORPORATIONS — Savings and Loan — Lien 
on Stock.—A corporation organized to do the busi- 
ness of a savings and loan company may, by an 
express stipulation in the certificate of stock by it is- 
sued, reserve a valid lien upon the stock to secure the 
debts of the holder to it, and such lien may be asserted 
against a transferee who receives the stock before, but 
does not present it for transfer on the stock book of 
the company until after, the original holder becomes 
indebted to the corporation.—STAFFORD Vv. PRODUCE 
EXcH. BANKING Co., Ohio, 55 N. E. Rep. 162. 

19. CORPORATIONS—Savings and Loan—Powers—In- 
vestment of Funds.—By the power conferred by Civ. 
Code, § 571,0n saving and loan corporations,to “in- 
vest” the funds of their members, stockholders, and 
depositors, they may use their funds to buy interest- 
bearing notes and mortgages.—SAVINGS BANK OF SAN 
DIEGO COUNTY V. BARRETT, Cal., 58 Pac: Rep. 914. 

20. CREDITORS’ SuUIT—Spendthrift Trust.—A spend- 
thrift trust created by will cannot be subjected to the 
payment of the beneficiary’s debts.—WocopD v. MCCLEL- 
LAND, Tex., 538. W. Rep. 381. 

21. CRIMINAL Law — Former Acquittal.—Where de- 
fendant was charged with forging an instrument, and 
entered a plea in bar, that he had formerly been tried 
for uttering the same instrument, knowing it to be 
forged, and acquitted, and there was no question as to 
the defendant being the identical person indicted for 
the former offense, nor any question as to the identity 
of the offense the question of former acquittal is for 
the court.—STATE Vv. WILLIAMS, Mo., 53 8. W. Rep. 424. 


22. CRIMINAL LAW — Former Conviction.—When a de- 
fendant in a criminal case seeks to set up a defense of 
former conviction, under a city ordinance, for the as- 
sault charged in the indictment, where the record 
shows that he pleaded guilty and was fined, the plea 
of former conviction is not good, unless it shows an 
ordinance justifyingthe magistrate in receiving a plea 
of guilty and in imposing a fine.—STaTE V. GUSTIN, 
Mo., 538. W. Rep. 421. 


23. CRIMINAL Law — Homicide.—Where the weapon 
used was a pocketknife, an instruction that if the jury 
find, from the evidence, that the defendant took the 
life of deceased by stabbing her ‘‘witha knife, and 
that said knife was a deadly weapon,” etc., properly 
submitted the question whether such knife was a 
deadly weapon.—STaTE V. GRANT, Mo., 53 S. W. Rep. 
432. 


24. CRIMINAL Law—Homicide—Assault with Intent to 
Kill.—In a prosecution for assault with intent to kill, 
evidence by the prosecuting witness, a deputy marshal, 
who had a warrant for defendant’s arrest on a charge 
for assault with intent to kill, that some time prior to 
the assault he had been searching for’ defendant and 
his associates; that they did not Stay in one place fora 
very long time; that they went under assumed names; 
that he heard of their committing other felonies, for 
which he desired to arrest them; and that another 
deputy, who was with him, had a warrant for defend- 
ant’s arrest for robbing a post office,—is admissible for 
fhe purpose of throwing light upon the conduct of the 
complaining witness and his posse, where the assault 
was made in resisting arrest, under a claim by defend- 
ant that the marshal was acting in a violent and un- 
lawful manner.—JENNINGS V. UNITED STATES, 1. T., 53 
8. W. Rep. 456. 


25. CRIMINAL Law—Grand Larceny—Sufiiciency of Al- 
legations.—Under Rev. St. 1889, § 3535, which makes the 
felonious stealing, taking, and carrying away of neat 
cattle belonging to another grand larceny, an indict- 
ment alleging that defendants did ‘‘feloniously steal, 
take, and carry away two head of neat cattle” suffi- 
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ciently alleges wrongful intent.—STaTE v. DEWITT, 
Mo., 588. W. Rep. 429. 

26. CRIMINAL Law—Homicide—Indictment.—A count 
inan indictment which charged that defendant ‘‘did 
make an assault, anda certain ax, a deadly weapon, 
by him, the said W F [defendant] heldin his hands, 
the said W F did then and there strike and beat the 
said S W [deceased],” is bad, as it does not charge an 
assault with an ax, nor that the ax caused the mortal 
wound.— STATE V. FURGERSON, Mo., 538. W. Rep. 427. 

27. CRIMINAL Law — Larceny — Instructions.—An in- 
struction, in effect, to convict defendant of larceny if 
he took and appropriated to his own use the property 
in question, is erroneous, since it omits the felonious 
intent essential to the crime.—STATE V. RUTHERFORD, 
Mo., 53S. W. Rep. 417. 

28. ORIMINAL TRIAL—Larceny—Competency of Juror. 
—In a prosecution for larceny, a juror, while being ex- 
amined, stated upon his voir dire that he had an opin- 
ion thatthe defendant took stolen cattle to market. 
This being a material question in the case, toward 
which the testimony of several witnesses for the State 
was directed, it was error to overrule the defen dant’s 
challenge of the juror for cause.—STaTE V. OTTO, Kan., 
68 Pac. Rep. 993. 

29. DEATH—Presumption as to Heirs.—There is no 
presumption of law that a man presumed to be dead 
left asurviving wife, child, or children.—NEHRING V. 
MCMORRIAN, Tex., 53S. W. Rep. 381. 

80. DEEDS — Delivery — Acceptance.—The voluntary 
execution, acknowledgment, and record of a deed from 
a husband to bis wife constitutes a perfect delivery, 
though he retains the deed in his individual posses- 
sion, which in law will be regarded as possession by 
her.—McCarRTNEY V. MCCARTNEY, Tex., 538. W. Rep. 
888. 

31. DEEDS — Proof — Certified Copies of Record.—Un- 
der Rev. St. Mo. 1889, §§ 4864, 4865, a certified copy of 
the record of a deed which was properly acknowl- 
edged when made, but not in accordance with the law 
in force when it was recorded, is admissible in evi- 
dence, without proof of the execution of the original 
deed, where the record was made more than 30 years 
before euch copy is offered in evidence.—PLASTER V. 
Rieney, U. 8. C.C. of App., Eighth Circuit, 97 Fed. 
Rep. 12. ° 

32. DEED—Quitclaim of a Prospective Interest.— 
Where one who has a prospective interest in land quit- 
claims such land to one who mortgages it to another, 
equity will enforce the deed and mortgage, as execu- 
tory contracts to convey and mortgage, for the benefit 
of the mortgagee, though the mortgagor died before 
his grantor acquired any interest in the lands.—MUDGE 
Vv. HAMMILL, R. I., 44 Atl. Rep. 595. 


33. DEED FROM HUSBAND TO WiFs—Undue Influence. 
—There is no presumption, from the fact that the re- 
lationship of husband and wife is one of confidence 
and trust, thata deed from husband to wife, made 
without any valuable consideration, was induced by 
undue influence.—FORD v. ForD, Penn., 44 Atl. Rep. 
561. 


34. DEVISE—Gift of Fee.—A devise of ‘‘the use to my 
oldest son C during his life, and to his heirs to the third 
generation the same use, then the property to be sold 
and divided equal among the heirs of C, the farm,” is a 
devise of thé fee to C and his heirs; no other beneficj- 
ary being named, and the restriction to the third gen- 
eration being merely an attempted restraint on aliena- 
tion for that period.—STIGERS Vv. DINSMORE, Penn., 44 
Atl. Rep. 550. 


35. ELECTIONS—Ballots — Refusal of County Clerk to 
Place Name on Ballot.—The refusal of a county clerk 
to place upon the official ballot the names of candi- 
dates nominated by a county convention, because the 
certificate of nomination was not filed 30 days before 
the date of the election, is, in effect, a holding that the 
certificate of nomination is inoperative.—BOWER V. 

MANS, Kan., 58 Pac. Rep. 969. 





36. EQUITABLE MoRTGAGE.—A writing accompanying 
a deposit of title deeds recited, ‘‘I further agree to 
transfer to H all my right and title to said 160 acres of 
land,—certificate No. 7,072,—should I fail to pay my 
obligation of $100 and interest.” Held, that the inten- 
tion was to transfer the land itself in case of delin- 
quency, and hence an equitable mortgage was created. 
—HIGGINS V. MANSON, Cal., 58 Pac. Rep. 906. 


37. EVIDENCE—Damage by Fire.—In an action against 
arailroad for damages caused by an engine emitting 
sparks, the engine being identified, evidence of other 
engines of defendant emitting sparks on other occa- 
sions is incompetent; defendant’s liability depending 
on its negligence in operating the particular engine, 
and not in operating engines generally.—MIssoukrI, K. 
&T. Ry. Co. v. WILDER, I. T., 538. W. Rep. 490. 


388. EVIDENCE — Parol Evidence.—Two debtors ex- 
ecuted promissory notes undera written agreement 
that they would not be valid unless their creditors 
gave an extension oftime. Held, that parol evidence 
was admissible, in an action on one of such notes, to 
show that it was also orally agreed that a list fur- 
nished by the debtors contained the names of all cred- 
itors from whom an extension was desired, and that 
the debtors themselves would look after obtaining the 
consent of certain specified creditors.—Fox v. TYLER, 
I. T.,53S. W. Rep. 462. 


, 89. EXECUTION—Levy — Lien.—Lien of an execution 
levied on personalty is not lost because the sheriff, 
with the consent of plaintiff, gives the debtors a short 
time in which to raise money, and for such time leaves 
the property in their possession, and directs their 
storekeeper to sell to their employees who bad claims, 
and to neighbors who could not get necessaries else- 
where.—SMITH v. NICOLA BROS. Co., Penn., #4 Atl. 
Rep. 574. 


40. FEDERAL Courts — Jurisdiction.—A bill invoking 
the jurisdiction of the Circuit Court of the United 
States on the ground that the case arises under the 
constitution of the United States by reason of the vio- 
lation and impairment of a contract will be dismissed 
when it does not aver facts to show such violation.— 
BIENVILLE WATER SUPPLY CoO. V. CITY OF MOBILE, U. 8. 
8. C., 20 Sup. Ct. Rep. 40. 


41. FEDERAL Courts — Jurisdiction.—In an action in 
a circuit court by a foreigner against a municipal cor- 
poration on coupons from its bonds, where there was 
evidence sufficient to sustain a claim made by defend- 
ant that the coupons in suit were in fact owned by a 
citizen of the same State, and that their transfer to 
plaintiff was merely colorable, and for the purpose of 
enabling the suit to be brought in the federal court, 
the court should .have dismissed the suit, under the 
fifth section of the act of March 8, 1875 (18 Stat. ch. 187), 
as collusive, or, if not fully satisfied ofthe collusive 
character of the transfer should have granted the de- 
fendant’s request to submit that issue tothe jury un- 
der proper iustructions.—BOARD OF COMERS. OF LAKE 
County V. SCHRADSKY, U.S.C. C. of App., Eighth Oir- 
cuit, 97 Fed. Rep. 1. 

42. FRAUDULENT CONVEYANCE — Parol Antenuptial 
Agreement.—A deed of land from husband to wife, 
fraudulent as against creditors at the time it is made, 
cannot be sustained by relation back, as a parol ante- 
nuptial agreement, notwithstanding reliance of the 
wife onthe busband’s representations, and her free- 
dom from fraud.—BARNES VY. BLACK, Penn., 44 Atl. Rep. 
550. 

43. GARNISHMENT OF PUBLIC OFFICER.—A public offi- 
cer cannot be garnished. Attached perishable prop- 
erty was sold by order of court, as provided by Gen. 
Laws, ch. 254, §§ 2, 3,and the proceeds paid into the 
registry of the court, andthe clerk paid a portion 
thereof in satisfaction of an execution issued on the 
judgment obtained by plaintiff. Held, that the balance 
was in his hands as a public officer, subject to the or- 
der of the court, and hence was not subject to trustee 
process.—ALLEN V. GERARD, R. I., 44 Atl. Rep. 592. 
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44. Higuway — Shore of Navigable Waters — Dedica- 
tion for Public Landing Place.—The dedication of a 
country highway along the shore of navigable waters 
does not carry with itthe rightto use it asa public 
landing place to discharge and receive freight and 
. passengers.—CALIFORNIA NAV. & IMP. CO. V. UNION 
TRANSP. Co., Cal., 58 Pac. Rep. 936. 

45. HOMESTEADS — Head of Family — Exemptions.— 
The declaration of section 1300 of the statutes of 1893, 
concerning the “administration of estates of dece- 
dents” by the probate court, that, “upon the death of 
either husband or wife, the survivor may continue to 
possess and occupy the whole homestead until it is 
otherwise disposed of according to law,” does not sup- 
port the contention that any single survivor of the 
family may be entitled to the possession of the prop- 
erty as a homestead, unless such survivor is “the head 
of a family.”—BETTS Vv. MILLS, Okla., 58 Pac. Rep. 957. 


46. HOMESTEAD — Mortgages — Execution.— Under 
Civ. Code, § 1242, requiring an incumbrance on a home- 
stead to be acknowledged by both husband and wife, 
a mortgage on a homestead, executed by a wife alone, 
is void, though five months after such execution and 
delivery the husband executes a declaration on the 
mortgage, stating that he concurs in the mortgage as 
of the date of its execution.—HarT V. CHURCH, Cal., 58 
Pac. Rep. 910. 


47. HUSBAND AND WiFE—Articles of Separation— 
Dower.—Under the statutes of Arkansas, a wife cannot 
relinquish her dower rights in her husband’s real prop- 
erty by agreement in acontract of separation to ac- 
cept a certain annuity in full satisfaction and release 
of all dower rights.—BOWERS V. HUTCHINSON, Ark., 53 
8. W. Rep. 399. 


48. HUSBAND AND WIFE— Mortgage by Wife to Secure 
Husband’s Debt.—A mortgage executed by the wife to 
secure the husband’s note was not rendered void by 
repeated renewals of the note without her consent, 
though avother debt was included therein, the mort- 
gage being enforceable only tothe extent of the orig- 
inal note.—NEW FARMERS’ BANK'S TRUSTEE V. BLYTHE, 
Ky., 538. W. Rep. 409. 


49. INJUNCTION—Action on Bond.—In an action ina 


State court on an injunction bond given ina federal 
court, conditioned to pay damages “ifthe court should 
finally determine that plaintiff was not entitled 
thereto,” the complaint alleged a final determination 
of the injunction suit by a judgment dismissing the 
cause. The answer alleged, by way of avoidance, that 
a suit was pending in the federal court, involving the 
title tothe property in controversy, but it did not al- 
lege that plaintiffs or defendants were interested 
therein. It also alleged that a suit by plaintiffs in the 
State court to determine the right to the property was 
also pending, but it did not allege that defendants had 
any interestin said suit. Held,that the answer did not 
show that the action was prematurely brought.—Mon- 
TANA MIN. Co. Vv. St. Louis MIN. & MILL. CO. OF Mon- 
TANA, Mont., 58 Pac. Rep. 870. 


50. INSURANCE—Application — Misstatement.—When 
an application for an insurance policy is oral, and no 
inguiry is made as tothe character and condition of 
the title to the property to be insured, a failure to dis- 
close the existence of incumbrances will not, in the ab- 
sence of fraud, avoid the policy.—SEAL V. FARMERS’ & 
Mercuants’ Ins. Co., Neb., 80 N. W. Rep. 807. 


51. INSURANCE—Assignment—Validating Policy.—The 
owner of alot and building conveyed the premises to 
plaintiff, and at the same time, by mistake, assigned to 
Plaintiff’s bh. sband the insurance policy onthe build- 
ing, to which the insurer consented. Subsequently, 
and before the fire, the husband assigned the policy to 
Plaintiff, to which the insurer consented. Held, con- 
ceding thatthe policy was void while so held by the 
husband, the latter assignment and the insurer’s con- 
sent to the same validated the policy, and plaintiff is 
entitled to recover.—RINES V. GERMAN Ins. CO. OF 
FREEPORT, [LL., Minn., 80 N. W. Rep. 839. 





52. INSURANCE — Evidence.—The complaint in an ac- 
tion on a fire policy alleged that defendant, for a val- 
uable ideration, i d to plaintiff a policy insur- 
ing him against loss by fire of certain property; that 
the property was totally destroyed by fire, and proof 
of loss mace; the payment had not been made,—and 
prayed judgment. Held sufficient after verd::t, though 
it failed to allege the value of the property snd owner- 
ship.—GBRMAN-AMER. Ins. OO. V. Pavut, I. T., 5838. W. 
Rep. 442. 

58. INSURANCE—Recovery of Premiums Paid by Wife 
Without Husband’s Knowledge.—Where the wife has, 
without the husband’s knowledge, obtained insurance 
on his life, and paid the premiums thereon with his 
money, he may recover ofthe insurer the money so 
paid.—METROPOLITAN LIFE INS. CoO. V. TRENDE, Ky., 58 
8. W. Rep. 412. 

54. JUDGES — Removal of District Judge.—A judge of 
the district court cannot be removed from office upon 
other grounds or by other methods than those pre- 
scribed by the constitution, namely, by impeachment 
for misdemeanor in office, or by joint resolution of 
both houses of the legislature, two-thirds of the mem- 
bers of each house concurring, as prescribed in sec- 
tion 15 of article 8 of the constitution.—FAaLLOON Vv. 
CLARK, Kan., 58 Pac. Rep. 900. 

55. JUDGMENT BY DEFAULT — Setting Aside — Excus- 
able Neglig —Neglig of counsel is not excus- 
able negligence, for which a judgment will be set aside, 
where the client took no interest in the case, did not 
attend court, gave no instructions to his attorney, nor 
asked any from him.—NORTON v. MCLAURIN, N. Car., 84 
8. E. Rep. 268. 

56. JUDICIAL NOTICE — Court Records.—The court 
may take judicial notice of itsown records, showing 
that it has passed adversely on a claim of a person to 
citizenship in the Cherokee Nation, on the validity of 
which claim defendant relies to establish his own citi- 
zenship, which is essential to his defense, and that its 
judgment in passing thereon is still unreversed on ap- 
peal to the federal supreme court.—CRAWFORD V. 
DucKWoORTH, I. T.,538. W. Rep. 465. 


57. LANDLORD AND TENANT—Extension of Lease—Bur- 
den of Proof.—Defendant, in an action by a landlord 
to recover possession on the ground of expiration of 
the term, relying for a defense on an oral agreement 
to extend the lease, hasthe burden of proving that 
both parties understood such an agreement was being 
made.—LUTZ V. WAINWRIGHT, Penn., 44 Atl. Rep. 565. 


68. LANDLORD AND TENANT — Lease of Oil Land.— 
Where the parties to a lease of oil land provide fora 
test well, and what shall be done if it produces oil in 
paying quantities, but make no provision if the well 
proves dry, there is an implied obligation on the les- 
see, if the test well proves dry, to proceed with the ex- 
ploration with reasonable diligence, according to the 
usual course of the business:.—AYE-.V. PsILADELPHIA 
Co., Penn., 44 Atl. Rep. 555. 


69. LIFE INSURANCE — Application — Statement as to 
Sickness.—Insured having in his application for life 
policy, conditioned to be void if any answers to ques- 
tions were untrue, stated that he had never had any 
serious illness, when he had but two months before 
had a severe attack of typhoid fever, as shown by un- 
contradicted evidence, a verdict is properly directed 
forthe company in an action on the policy, notwith- 
standing opinion evidence that, ‘‘for lifé insurance 
purposes,” typhoid is not a serious illness.—MYERS V. 
WOODMEN OF THE WORLD, Penn., 44 Atl. Rep. 563. 


60. MARSHALING ASSETS — Chattel Mortgages.—A 
junior mortgagee, entitled to a marshaling of assets as 
against the senior mortgagee, cannot compel the ap- 
plication of property not included in his mortgage to 
the payment of tbe first mortgege, where a third per- 
son, having purchased the property in ignorance of 
the lien, has afterwards purchased the first mortgage 
to protect himself; the right to marshal being but an 
equity, and nota lien, and the title to the property 
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merging in the purchaser before any steps are taken 
to marshal.—WkBB V. HunT, I. T., 538. W. Rep. 437. 


61. MASTER AND SERVANT—Railroad Partly Operated 
in State.—Under Const. art. 17, § 12, providing that all 
railroads whieh are now or may hereafter be built and 
operated, either in whole or in part, in Arkansas, shall 
be responsible for all damages to persons and prop- 
erty, under such regulations as may be prescribed by 
the general assembly, a railroad company whose road 
is operated in part in Arkansas is governed by the stat- 
utes of Arkansas, and is liable to an employee in tort 
for injuries received there, caused by failure to dis- 
charge any duties growivg out of said statutes, though 
the contract of service may have been made in another 
State.—Kansas City, Fr. 8. & M. R. Co. v. BECKER, 
Ark., 538. W. Rep. 406. 

62. MINES AND MINERALS—Operation of Mine—Negli- 
gence.—In an action for injuries received while em- 
ployed in defendant’s mine by the falling of its roof, 
evidence that the roof was supported by a post; that 
such support was sufficient for the purpose, and made 
areasonably safe place for the men to work; that it 
Was such as was usually employed in well-regulated 
mines; that it was impossible to absolutely guard 
against such accidents, which were among the risks of 
the business, is sufficient to disprove defendant’s neg- 
ligence under an allegation that it had negligently 
failed to scaffold that portion of the mine where the 
accident occurred.—CHocTAW, O. & G. R. CO. V. NICH- 
OLAS, I, T., 53S. W. Rep. 475. 

63, MINES AND MINERALS—Regulations—Validity of 
Statutes.—‘An act to regulate the weighing of coul at 
the mine,” being chapter 188 of the Laws of 1893, is con- 
stitutional and valid, as a proper exercise of the police 
power. It does not purport to prevent the operators 
of coal mines and the miners employed by them from 
making such agreements as they choose concerning 
the amount of wages to be paid, or in any wise infringe 
upon the freedom of contract.—STaTE Vv. WILSON, Kan., 
58 Pac. Rep. 980. 

64. MORTGAGES—Priorities — Receivers.—Under Rev. 
St. § 2938, authorizing a receiver where the property is 
probably insufficient to discharge the debt, where a 
junior mortgagee has made the proper showing, and 
secured a receivership for his benefit,and a senior 
mortgagee, a party in the former’s foreclosure suit, 
subsequently makes a similar showing, the receiver- 
ship will be extended to protect the right of the senior 
mortgagee to rents accruing after his application fora 
receiver.— ANDERSON V. MATTHEWS, Wyo., 58 Pac. Rep. 
898. 

65. MUNICIPAL CORPORATIONS—Assessments for Local 
Improvements.—It is the general policy of our legisla- 
tion to restrain the power of local assessment by fixing 
a limit on the amount that may be levied, beyond 
which municipal corporations may not go; and, unless 
the contrary clearly appears, an intention to adhere 
to that policy in the enactment of particular statutes 
relating to local assessments will be presumed, anda 
construction given to them, if possible, allowing the 
application of the general limitations.—BIRDSEYE V. 
VILLAGE OF CLYDE, Ohio, 55 N. E. Rep. 169. 

66. MUNICIPAL CORPORATIONS—Licenses.—Imposition 
of a discriminating and prohibitory tax on merchants 
using trading stamps, by a city authorized to license, 
for the purposes of regulation and revenue, all kinds 
of business, lawful games, etc., cannot be justified on 
the ground that such tax is levied on a lottery, since a 
lottery, being unlawful, cannot be licensed.—Ex PARTE 
McKenna, Cal., 58 Pac. Rep. 916. 

67. MUNICIPAL CORPORATIONS—Defective Sidewalk .— 
Where a hole in a sidewalk is spanned only by two 12- 
inch planks, laid lengthwise and unguarded, such con- 
struction is negligent; and where a pedestrian, with- 
out negligence, is injured by falling off the plank into 
the hole, the city is liable, regardless of whether the 
fall was caused by a loosening of the plank, of which 
the city had no notice.—OITY OF DALLAS Vv. JONES, 
Tex., 53S. W. Rep. 377. 








68. MUNICIPAL CORPORATIONS—Freeholders’ Charter 
—Constitutional Law.—Const. art. 11, § 6, declares that 
cities and towns heretofore or hereafter organized, 
and all charters thereof, framed and adopted by au- 
thority of this constitution, except in municipal affairs, 
shall be subject to, and controlled by, general laws; 
and section 8 authorizes the adoption of freeholders’ 
charters by cities of more than 3,500 inhabitants. Held, 
that since the adoption of a city charter was not ‘‘a 
municipal affair,” within the meaning of the constitu- 
tion, St. 1897, p. 288, providing for the election of free- 
holders to draft freeholders’ charters, and the election 
for its subsequent ratification, in cities specified in 
Const. art. 11, § 8, was not unconstitutional. —FRaAGLEY 
Vv. PHELAN, Cal., 58 Pac. Rep. 923. 

69. MUNICIPAL CORPORATIONS — Licenses — Express 
Wagons.—In a prosecution under an ordinance of the 
city of Minneapolis (to license and regulate hackmen, 
expressmen, etc.) for using and causing to be used on 
the streets of the city express wagons in the transpor- 
tation of baggage and freight for hire, without first ob- 
taining a license so to do, the gist of the offense is en- 
gaging in the business without a license; and it is not 
necessary that the complaint should allege what prop- 
erty the defendant carried, or for whom he carried it. 
—STATE V. FINCH, Minn., 80 N. W. Rep. 856. 

70. NEGLIGENCE—Personal Injury—Assault by Dog.— 
Defendant’s dog accompanied his servant girls to the 
home of plaintiff, a four year old child, and while there, 
in the presence of her parents, the dog suddenly as- 
saulted her. Held, that her parents were not in any 
sense the keeper of the dog, within Comp. Laws 1897, § 
5593, imposing a liability on the owner of a dog for in- 
juries caused by it when out of the inclosure of its 
owner or keeper.—F YE V. CHAPIN, Mich., 80 N. W. Rep. 
797. 

71. NEGLIGENCE — Public Building—Defect in Con- 
struction.—An unfinished building was demised to the 
federal government for use asa court house, and was 
to be finished by the lessor and kept in repair; and 
while the upper floor was temporarily occupied for 
court purposes it was agreed that he should not do any 
work on that part, and he securely fastened a door in- 
tended to open on an outside veranda and stairway 
not yet built; but the marshal, who was given the cus- 
tody of the building, removed the fastening, leaving it 
unsafe for the public, and a person leaving the build- 
ing at night opened the door, and, stepping out, fell to 
the street and was injured. Held, that the lessor was 
not liable.—DE GRAFFENRIED V. WALLACE, I. T., 538. 
W. Rep. 42. 

72. NUISANCE—Damages.—Special damage, either di- 
rect or consequential, accruing to a particular person 
from a public nuisance, can be recovered, and, if the 
nuisance is proved, the law infers damages therefrom. 
—ADAMS HOTEL Co. v. CoBB, I. T., 538. W. Rep. 478. 


73. OFFICE AND OFFICER—General Assembly—Eligi- 
bility of Members.—A clerk in the United States pen- 
sion agency, serving by appointment for a period not 
exceeding three months, and compensated with money 
of the United States appropriated for that purpose by 
congress, having no duties defined by law nor discre- 
tion to act independently of the direction of the pen- 
sion agent, is not “holding an office under the au- 
thority of the United States,” within the meaning of § 
4, art. 2, of the constitution of the State, which renders 
persons so holding office ineligible to membership in 
the general assembly.—STaTs Vv. MASON, Ohio, 55 N. E. 
Rep. 167. 

74. PARTNERSHIP—Evidence.—Where it is sought to 
show that two defendants are partners in the transac- 
tion for which they are sued, an sgreement showing . 
the relations between them in another matter is prop- 
erly excluded.—KIMBALL V. LONGSTRERT, Mass., 55 N. 
E. Rep. 177. 

75. PARTNERSHIP — Partner’s Liability—Evidence.— 
Testimony of a partner that, on dissolution, it was un- 
derstood that his co-partner should continue the busi- 
ness in the firm name, shows that he was authorized 
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to so continue the business, and to use the retiring 
partner’s name when necessary.—SHAPARD GROCERY 
Co. v. Hyngs, I. T., 53S. W. Rep. 486. 

76. PRINCIPAL AND AGENT—Extent of Authority.—In 
order to establish the fact of agency for the collection 
of commercial paper, rendering payment, to the proper 
custodian of money at such agency, a discharge of the 
debt, possession of such paper when due and collect- 
ible, or evidence aliunde of express authority to the 
agent, is indispensable.—BARTEL V. BROWN, Wis., 80 N. 
W. Rep. 801. 

77. PUBLIC LaNDS—Homestead Entry.—One who is in 
good faith contesting a homestead entry on the 
grounds of prior settlement, and residing upon the 
land in controversy, will be permitted to continue to 
occupy the land until such time asthe land depart- 
ment shall finally dispose of such contest, and deter- 
mine which of the adverse claimants has the superior 
right tothe land. The courts will then give effect to 
such decision by protecting the successful claimant in 
the exclusive possession of the land as against the de- 
feated claimant.—GLOVER v. SWARTZ, Okla., 58 Pac. 
Rep. 943. 

78. PUBLIC LANDS—Jurisdiction of State Courts.—The 
State courts have jurisdiction of an action to quiet 
title, pending the determination of a contest of plaint- 
iff’s title before the United States land department, de- 
pendent on whether the lands are agricultural or min- 
eral, and of which question only the land department 
has jurisdiction, and the court will delay its judgment 
until the decision of such question by the land depart- 
ment.—POTTER V. RANDOLPH, Cal., 58 Pac. Rep. 905. 

79. PUBLIC LanD—Jurisuiction of Suit to Quiet Title.— 
A grant of land in New Mexico, which was complete 
and perfect before the cession of New Mexico to the 
United States, may be asserted, as against any adverse 
private claimant, in the ordinary local courts of jus- 
tice, without having been confirmed or rejected by 
congress, when no proceedings for its confirmation are 
pending before congress or before the surveyor-gen- 
eral; and it is not necessary for the owner to present 
it to the court of private land claims for confirmation 
under the act of congress of 1891, although that act 
gives him the right to do so.—SANTIAGO AINSA V. NEW 
M#XICO & ARIZONA RAILROAD Co., U.S. 8S. C., 20 Sup. 
Ct. Rep. 28. 

80. QUIETING TITLE—Public Lands.—Where neither 
party to an action to quiet title has such possession as 
to perfect title thereto under the statute of limitations, 
their rights depend upon the question of the better 
paper title.—STaTE Vv. COOPER, Tenn., 53 S. W. Rep. 390. 

81. RAILROAD COMPANY—Ejection of Trespassers.— 
Where one in charge of an engine had absolute posses- 
sion of its machinery, the jury were authorized to find 
that he had authority to eject atrespasser from the 
footboard, thereby making the railroad liable for ex- 
cessive force used in such ejection.—GALVESTON, H. & 
8. A. Ry. CO. V. ZANTZINGER, Tex., 538. W. Rep. 379. 


82. RAILROAD COMPANY-— Liens for Supplies.—A judg- 
ment, in an action to establish and enforce a lien for 
supplies furnished a construction company in build- 
ing a railroad, against the property of the railway 
company, ascertained the indebtedness of the con- 
struction company, adjudged that those who furnished 
supplies havea lien on the property of the railway 
company tothe extent of the cash value of the im- 
provements, and appointed appraisers to ascertain 
their value, and to report it to the court, and, when so 
reported and confirmed, alien was to be declared and 
fixed on the property of the railway company to the 
extent of such value. The appraisers subsequently 
made their report, which the court confirmed, and by 
asecond judgment established a lien on the property 
of the railway company for the amount so ascertained. 
Held, that the first judgment, in so far as it affected 
the rights of the railway company, and determined the 
amount of its liability under the lien therein declared, 
was interlocutory, and not final, for the further judg- 
ment on the findings of the appraisers was necessary 





to give such findings judicial effect.—DENISON & N. Rr. 
Co. v. RANNEY-ALTON MERCANTILE Co.,I. T., 538. W. 
Rep. 496. 

83. RAILROAD COMPANIES—Overhead Crossings—Ob- 
ligation to Maintain.—A contract was made between a 
city and a railroad company by which a bridge, partly 
paid for by the city, should be built over a railroad 
crossing. The railroad agreed to muintain the founda- 
tion, but turned the possession of the bridge and ap- 
proaches over to the city, which took possession, and 
made the repairs alleged to have caused the accident 
complained of. It did not appear that the railroad 
was under any legal obligation to change the grade 
crossing into an overhead crossing. Held, that the 
railroad company was not liable for the injuries re- 
ceived.—WETHERBEE V. MICHIGAN CENT. R. Co., Mich., 
80 N. W. Rep. 787. ; 

‘84. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—A street railway is not liable for injury toa 
small boy run over by its car, where, when he started 
to run in front of it, there was not time enough for the 
motorman to stop the car to prevent the accident.— 
HUNTER V. CONSOLIDATED TRACTION CO., Penn., 44 Atl. 
Rep. 578. 

8. RECEIVERS—Federal and State Courts.—When a 
receiver has been appointed for a corporation by a 


‘ court of the State where it is domiciled, a federal court 


of another jurisdiction has power to appoint the same 
person as ancillary receiver in such jurisdiction.— 
SHINNEY V. NORTH AMERICAN SAVINGS, LOAN & BUILD- 
InG Co.,U. 8. C. C., D. (Utah), 97 Fed. Rep. 9. 


86. RELIGIOUS SOCIETIES—Partition of Church Prop- 
erty.—Where the members of an independent incorpo- 
rated church organization are nearly equally divided 
by irreconcilable differences in matters of faith and 
doctrine regarded vitally essential by each, and neither 
faction has forfeited any rights to the property under 
the constitution of the church, it is not error fora 
court of equity to decree a sale of the church property, 
and a division of the proceeds arising therefrom 
among the members.—IMMANUELS GEMEINDE V. KEIL, 
Kas., 58 Pac. Rep. 973. 


87. REPLEVIN—Building—Real or Personal Property. 
—Whether a building situate upon and is real or per- 
sonal property is a question of law, to be determined 
from the facts as to the character of the building, its 
relations to the soil it occupies, and the intention of 
its owners or Claimants.—BRIDGES v. THOMAS, Okla., 
58 Pac. Rep. 954. 


88. RES JUDICATA—Assumption of Debt.—A former 
judgment does not operate as an estoppel by verdict, 
except as to facts shown to have been directly put in 
issue, and the finding of which was necessary to up- 
hold the jadgment. Rule applied, and held, that the 
judgments referred to in the opinion herein do not es- 
top the respondent from showing that the defendant 
corporation assumed and agreed to pay the indebted- 
ness of a third party, which has been assigned to him. 
—NEILSON V. PENNSYLVANIA COAL & OIL CO., Minn., 80 
N. W. Rep. 859. 


89. SALE — Acceptance of Offer.—A letter written by 
the defendant construed as an unconditional and per- 
fect acceptance of plaintiff's offer to sell personal prop- 
erty.—HAYDEN V. BRYON, Minn., 80 N. W. Rep. 835. 


90. SPECIFIC PERFORMANCE — Alienation of Home- 
stead—Necessity of Signature of Wife.—Where, in con- 
sideration of ason’s agreement to stay at home, his 
father agreed to give the son what property he should 
die possessed of, and thereafter he and his wife ex- 
ecuted a deed, to be held in escrow, of the homestead, 
which provided that the title should not pass until the 
wife’s death, the son cannot, on the death of his 
father, maintain a biil against his mother to compel 
specific performance of the agreement with his father, 
as the wife’s parol agreement is void, and an aliena- 
tion ofthe homestead without her signature is void, 
under Const. art. 16, § 2.—FRANCIS V. FRANCIS, Mich., 80 
N. W. Rep. 795. 
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91. STaTUTES—Validity—Impeachment.—The history 
of a bill introduced into the legislature, as disclosed by 
the journals of the two houses, raised a doubt whether 
it was amended inthe house after its passage by the 
senate, and whether or not the senate had concurred 
in the amendments so made. Held that, the bill hav- 
ing been duly enrolled and approved by the governor, 
its validity cannot be impeached, except by evidence 
of the clearest and most undoubted character.—CHEs- 
NEY V. MCCLINTOCK, Kan., 58 Pac. Rep. 993. 

92. TAXATION—Assessment on Property for Cost of 
Local Public Improvements.—The fundamental princi- 
ple underlying an assessment made on property for 
the cost and expense of a local public improvement is 
that the property is specially benefited by the im- 
provement beyond the benefits common to the public, 
and that aratable assessment ofthe property to the 
extent of these benefits violates no constitutional right 
of the owner, and is just and proper. But it can in no 
case exceed the benefits, without impairing the in 
violability of private property.—WALSH V. BARRON, 
Ohio, 55 N. E. Rep. 164. 

98. TaXaTION—Corporation Stocks—Capital Invested 
in Real Estate.—Gen. St. §§ 3836, 3837,as amended by 
Pub. Acts 1889, ch. 63, provide that shares of stock of 
certain companies shall be listed for taxation at mar- 
ket value, but that so much of the capital of any such 
company as may be invested in real estate on which it 
is assessed and pays taxes shall be deducted from the 
market value of stock, in its returns to the assessors. 
Held that, when the assessed value of such real estate 
is less than its market value, only the assessed value, 
shall be deducted.—IN RE DENNIS, Conn., 44 Atl. Rep. 
545. 

94. TAXATION—Purchase of Land From State.—An ap- 
plicant for the purchase of land for taxes, who accom- 
panies his application with a gross sum sufficient to 
cover all taxes, without requesting the auditor to pay 
an unpaid current tax and informing him of the 
amount, is not entitled to his deed, as against a subse- 
quent applicant who pays thecurrent tax, and tenders 
a sufficient amount to cover ali demands against the 
land, where the auditor failed to pay the current tax. 
— HALL V. MaNN, Mich., 80 N. W. Rep. 789. 


9. Tax TITLE—Procedure to Gain Possession.—A pur- 
chaser under atax deed may gain possession by ap- 
plication for a writ of assistance, and he need not 
necessarily resort to an action at law.—BECK V. FINN, 
Mich., 80 N. W. Rep. 785. 


96. TRIAL—Personal Injuries—Physical Examination. 
—In a civil action for personal injuries, in which the 
plaintiff tenders an issue as to his physical condition, 
the trial court has the power, ina proper case, upon 
proper safeguards to protect the rights of both par- 
ties, to order the plaintiff to submit to a physical ex- 
amination of his personin orderto ascertain the na- 
ture and extent of his injuries, and, if he refuses to do 
so, his action should be dismissed. Facts considered, 
and held, that the court erred in denying defendant’s 
application for an order requiring plaintiff to submit 
to a pbysical examination of his person.—WANEK V. 
Ciry OF WINONA, Minn., 80 N. W. Rep. 851. 


97. Trusts — Appropriation by Trustee—Implied and 
Resulting Trusts.—Where the trustee of an implied 
trust applied the funds to payment of mortgages on 
property on which she held a lien subject to the mort- 
guges, and then purchased such land with her own 
money, and subsequently sells it, there is a resulting 
trust in the proceeds of the sale.—GREEN V. GREEN, 8S. 
Car., 348. E. Rep. 250. 

98. TrRuUsTS—Following Trust Fund—Deposit in Bank. 
—Where an administrator mixes the money of the es- 
tate with his own, and makes a general deposit ina 
bank, where it remains on an assignment by the bank, 
the fund will be impressed with a lien in favor of the 
estate.—SHUTE V. HINMAN, Oreg., 58 Pac. Rep. 882. 


99. Usuny—Mortgage to Secure Usurious Contract.— 
Where plaintiff executes a mortgage on and turns 





property over to defendant to secure a note given in 
payment of two notes payable by plaintiffto defend: 
ant, one of which was usurious, the note given in ex- 
change therefor is only void pro tanto, and the mort- 
gage is binding as tothe portion not tainted.—SMITH 
v. NEELEY, I. T.,53 S. W. Rep. 450. 


100. WAREHOUSEMEN—Action for Loss of Stored 
Grain.—Where grain deposited for storage with a cor- 
poration organized under title 2, ch. 34, of the statutes, 
engaged as warehousemen in storing grain for hire, is 
wrongfully disposed of by the fraud, unfaithfulness, 
or dishonesty of the directors, officers,or members, 
the owner of the grain suffers'a loss peculiar to him- 
self, which entitles him to maintain an action against 
such directors, officers, or members, under subdivision 
8, § 2600, Gen. St. 1894.—RICE Vv. MADELIA FARMERS’ 
WAREHOUSE Co., Minn., 80 N. W. Rep. 853. 


101. WATERS — Discharge of Water on Neighbor’s 
Land.—One who arranges a roof and gutter so as to 
collect and discharge water on his neighbor’s land un- 
less prevented, is liable if it causes a wall thereon to 
fall, whether the wall was well constructed or not; and 
an instruction that he was bound only to use ordinary 
care was properly denied.—FITZPATRICK V. WELSH, 
(Mess.), 55 N. E. Rep. 178. 


102. WILLS—Absolute Power of Disposition.—In a 
will, divided into two items, the firat read: ‘I hereby 
devise and bequeath unto my beloved wife, Lucinda 
Burke, subject to the payment of my debts, funeral ex- 
penses and other expenses, all my estate, real and per-. 
sonal and mixed.” The second item contained a di- 
rection that whatever might remain of the estate at 
the death of the wife should be divided between three 
children and a grandson of the testator, naming them. 
Held, that the terms of the first item created an un- 
controlled power of disposition in the wife of all the 
real estate of the testator, vesting in her an estate in 
fee-simple; and the second clause, containing a direc- 
tion inconsistent with the absolute interest vested in 
her, is void.—MCNuTT v. MCCOMB, Kan., 58 Pac. Rep. 
965. 


103. WiLLs—Construction—Devise of Fee.—Where a 
granting clause of a will gave real estate to one and 
her heirs and assigns, a habendum by which she is to 
hold it for life is ineffectual to control or limit the es- 
tate devised, and the devisee takes a fee.—LAMBE V. 
DRAYTON, IIl., 55 N. E. Rep. 189. 


104. WILLS—Contest—Estoppel.—The general rule is, 
that one who receives and retains property and bene- 
fits under a will thereby recognizes its validity, and is 
estopped to deny or contest it; but this rule does not 
apply where such person acted in ignorance of the 
facts showing invalidity, and of her rights in the 
premises.—MEDILL V. SNYDER, Kan., 58 Pac. Rep. 962. 


105. WILLS—Estate Conveyed—Invoking Statute. — 
Under a will bequeathing ‘all my real and personal 
property to my beloved wife, to have and possess so 
long as she remains my widow. Should she remarry, 
then the law is my will’—where the widow never 
married, she took a life estate.—IN RE BROOKS’ WILL, 
N. Car., 348. E. Rep. 265. 


106. WitNess—Communication with Deceased Per- 
sons.—One entitled to have property devised to her, 
who yields her claim, and consents to its being de- 
vised to her children, is an assignor, within Miller’s 
Comp. Laws, § 10,212, prohibiting an assignor of a 
cause of action from testifying to communications 
with a person since deceased, and in an action by the 
children cannot testify to promises made by the tes- 
tator to her to leave it to them.—BERRY V. ADAMS, 
Mich., 80 N. W. Rep. 792. 


107. WITNESSES—Memoranda — Refreshing Recollec- 
tion.—A witness cannot be required to produce a writ- 
ing with which he had refreshed his recollection prior 
to his examination, where he was able to testify from 
independent recollection after so refreshing his mem- 
ory.—STATE V. MAGERS, Oreg., 58 Pac. Rep. 892. 
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burden of proof in, 61. 

a bailment, and not a sale, is effected where one 
under a contract delivers material to another to 
manufacture, receiving on delivery the market 
price therefor, and the other sells it in his name, 
each party receiving a share of the net proceeds, 
402. 


BANKRUPTCY, 

whether an infant may become a bankrupt, 144. 

what are fraudulent debts of a bankrupt, 146. 

amendments to the national bankruptcy act, 159. 

effect of fraudulent transfers or payment of money 
prior to the filing of petition, 169. 

a general ussignment as an act of, 179. 

compelling dishonest bankrupts to furnish in- 
formation and disgorge concealed property, 339. 
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pay alimony, 359. 

provable debts, 419. 

partner’s claim for contribution, 419. 

opposition to discharge, 419. 
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**contemplation of bankruptcy,” 419. 

alimony as a debt of the bankrupt, 454. 

BANKS AND BANKING, 

the maker cannot set-off against a note to a bank 
due when the bank made an assignment for cred- 
itors, the amount of his part payment after the 
assignment as co-surety of an amount paid by 
the bank to a depositor, 127. 

money obtained by a note made by an insolvent 
bank does not, where deposited as a part of its 
assets, become a trust fund for the benefit of 
guarantors of the note, who were induced by the 
false representations of the cashier to guarantee 
the same, 127. 

a guarantor of a note by a bank cannot set-off 
against his own note to it, due at the time of its 
assignment for creditors, money paid as guar- 
antor after the assignment, 127. 

liability of collecting bank where the funds col- 
lected are mingled with its own, 160. 

BENEVOLENT SOCIETY, 

insanity ag a sickness, within the meaning of a by- 
law of a beneficial association, making an allow- 
ance of sick benefits, 221. 

liability for dues of members of clubs and lodges, 
305. 


BILL OF PARTICULARS, 
in actions based upon negligence, 362. 


BILLS AND NOTES, P 

the maker cannot set-off against a note to a bank 
due when the bank made an assignment for cred- 
itors, the amount of his part payment after the 
assignment as co-surety of an amount paid by 
the bank to a depositor, 127. 

money obtained by a note made by an insolvent 
bank does not, Where deposited as a part of its 
assets, become a trust funi for the benefit of 
guarantors of the note, who were induced by the 
false representations of the cashier to. guarantee 
the same, 127. 

a guarantor of a note by a bank cannot set-off 
against his own note to it, due at the time of its 
assignment for creditors, money paid as guaran- 
tor after the assignment, 127. 

an indorsee who, without actual notice of equities 
existing between the payee and one to whom the 
payee has pledged it as collateral, receives the 
note from the pledgee after its maturity, is not 
chargeable with notice of such equities, 181. 

negotiability of a note is destroyed by a clause au- 
thorizing the payee bank to appropriate on the 
note, whether or not dye at any time at its option 
without notice or legal proceedings, any money 
which the maker m*y have on deposit in the 
bank or otherwise, 262. 

fraud which vitiates signing and delivery, 384. 





BILLS AND NOTES—Continued. 

indorsement on the back of note refusing payment 
thereof, as libelous, 399. 

where at the time of the execution of a note by a 
surety it was a complete instrument except as to 
the rate of interest, the subsequent insertion of 
the rate, without his knowledge, releases him, 
though the agreement was that the note should 
bear such rate of interest, 487. 

recent decisions on alterations of bills and notes, 


we 


BOOKS RECEIVED, 11, 31, 51, 71, 152, 172, 232, 252, 312, 883, 
356, 371, 454. 


BUILDING AND LOAN ASSOCIATION, 

power of a, to purchase real estate in which it has 
no interest, 365, 369. 

validity of contract of, beyond the scope of its 
powers, 365. 

validity of ultra vires contract of a, 366. 

general powers of, as to real estate, 368. 

receivers for insolvent building and loan associa- 
tions, 459. 


BURGLARY, 

in cases of burglary where one and the same instru- 
ment is used both for the purpose of breaking 
and for the purpose of committing an ulterior 
crime within the building, it will suffice to show 
an entry by showing that the instrument so used 
was thrust into the building and was used in 
committing the ulterior offense, without showing 
that the accused entered the building in person, 
360. 

it is no :defense to breaking and entering a store 
that the town marshal for {detective purposes en- 
couraged, counseled and aided in such act, 380. 


CARRIERS OF GOODS, 
where goods are tendered for shipment to a point 
beyond the initial carrier’s line, and there are 
several routes equally safe, prompt, reliable and 
cheap, such carrier cannot be compelled to ac- 
cept the goods to be carried over one route in 
preference to another at the shipper’s option, 242. 
right of stoppage in transitu of goods sold on credit 
when the consignee is insolvent, exists against 
such consignee and all purchasers from him until 
there has been an actual delivery of the goods to 
the consignee, 261. 
right of stoppage in transitu of goods sold on credit, 
exists against such consignee and all purchasers 
from him until there has been an actual delivery 
ofthe goods to the consigaee or to a purchaser 
under his order, 427. 
the title of a bona fide purchaser from a consignee 
without notice of goods stopped in transit, 427. 
right of stoppage in transitu continues until goods 
are delivered to consignee, 430. 
right of stoppage defeated by transfer of bill of lad- 
ing, 431. 
goods attached by creditor, 431. 
CARRIERS OF PASSENGERS, 
conclusive effect of the face and recitals of a rail- 
road ticket, 382. 
conditions of street railway transfer ticket, 382. 
duty to stop train for fallen passenger, 453. 
CEMETERY, 
one who is the owner of the easement of burial in a 
cemetery lot, or who is rightfully in possession of 
the same, is entitled to recover damages from 
anyone who wrongfully enters upon such lot and 
disinters remains of a person buried therein, 807. 
exemplary damages against one disinterring bodies 
in a cemetery, 307. 
recent cases on cemeteries, lot owners and disinter- 
ments, 309. 
CERTIORARI, 
present scope of, 406. 
various uses of certiorari, 406. 
common law writ of certiorari, 407. 
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CERTIORARI—Continued. 
review of various views of scope of common law 
certiorari, 408. 
statutory changes in writ, 408. 
current certiorari as a substitute for appellate 
proceedings, 409. 
CHATTEL MORTGAGE, 

validity of Indiana statute as to possession of chat- 
tels mortgaged, 339. 

a chattel mortgage made under the statute, on the 
“increase” of sheep, includes their offspring 
merely, and not the wool grown thereon, 381. 

removal of property by consent of the mortgage, 
440. 

by a creditor of mortgagor to restrain the sale by a 
mortgagee on foreclosure of chattel mortgage, 
441. 

CHRISTIAN SCIENCE, 
the legai aspect of, 332. 
COMBINATION. See also TRUSTS. 
injunction against, 199. 
CONFLICT OF LAWS, 

construction of the contract of life insurance com- 
panies, 20. 

comity in the enforcement of rights of action for 
wrongfully causing death based on employer's 
liability acts, 22. 

nature of the question involved, 22. 

its relation toa like action arising under the 
simple death liability statute, 22. 

an early act repealing the fellow-servant rule, 24. 

the federal rule, 24. 

Indiana employer’s liability act given an hos- 
pital reception in Illinois, 25. 

refusals to extend comity in actions based on 
simple death liability statutes, 26. 

an action on the Iowa statute will not lie in 
Wisconsin, 26. 

the federal rule will finally prevail, 27. 

one recovery a bar every whers, 27. 

a citizen of a sister State havingaclaim against 
another such citizen, and allowing the period 
limited by law for its enforcement in the courts 
ofsuch State to expire, cannot then come into 
his own State and enforce such claim in its courts, 
ifthe necessary service can be obtained to give 
the court jurisdiction of the defendant in the ac- 
tion, 41. 

validity of contract in foreign jurisdiction by one 
incapacitated to contract by the law of his domi- 
cile, 119. 

where a contract for adoption was to be performed 
inacertain State, and the estate to which the 
person to be adopted would thus become heir is 
there situated, the law of such State governs as to 
measure of damages for breach of the contract, 
300. 

effect of assignment for benefit of creditors on 
property and creditors in another State, 328, 331. 

garnishment of foreign corporation, 423. 

CONSPIRACY, 
to defraud by false pretenses, 344, 
CONSTITUTIONAL LAW, 

constitutionality of Illinois act relating to admis- 
sion to the bar, 79. 

validity of statute making it an offense for other 
than agents to sell railroad tickets, 179. 

validity of sanitary milk ordinance, 199, 

validity of Indiana statute as to possession of chat- 
tels mortgiged, 339. 

validity of municipal ordinance regulating the 
weight of loaves of bread baked and sold by 
bakers, 479. 

constitutionality of the Illinois “flag law,” 479. 
CONTRACT, 

by city for fire protection, right of individual to en- 

force, 40. 
specific performance of a contract to devise prop- 
erty, 108, 111. 





CONTRACT—Continued. ; . 
to devise property, specific performance of, 108, 111. 
validity of contract to devise, 111. 
terms must be clear, certain and unambiguous, 
112, 
terms must be complied with by parties seeking 
to enforce, 112. 
cannot be annulled by one with consent of the 
other, 112. 
validity of contract in foreign jurisdiction by one 
incapacitated to contract by the law of his dom- 
icile, 119. 
reofd where performance of the con- 
tract is prevented by the other party, 151. ’ 
bidders for public work are bound to the exercise 
of the utmost good faith in relation to their bids, 
and an ageement between two persons to secretly 
combine their interests, is illegal and void, as 
against public policy, without regard to its actual 
effect, 159. 
between a stockholder who is active manager of a 
corporation, and one to whom he has sold his 
stock andthe good will of the corporation, re- 
straining the vendor from carrying on a like busi- 
ness is void as in restraint of trade, 180. 
rescission of contract for mistake as to the identity 
of one of the contracting parties, 259. 
obtained by fraud, 260. 
illegality of contracts in connection with gaming 
establishment, 282. 
measure of damages for breach of a contract by one 
person to adopt another and make the latter an 
heir, 300. 
where a contract for adoption was to be performed 
in a certain State, and the estate to which the per- 
son to be adopted would thus become heir is there 
situated, the law of such State governs as to 
measure of damages for breach of the contract, 
300. 
estoppel of corporation to defend against ultra vires 
contract, 399. ; 
where on a sale of land the boundaries are pointed 
out, and the parties are mutually and honestly 
mistaken as to their location, and such mistake is 
material and the vendee fails to get the land he 
intended to buy, the vendee will be entitled toa 
rescission, 401. 
sufficiency of consideration for subscription toa 
social and benevolent organization, 409. 
the word ‘‘entertainment,” as used ina subscrip- 
tion, forthe purpose of entertaining a large num - 
ber of strangers constituting an organized body, 
by the residents and business men of a city, is not 
synonymous with “board” and linited to the 
ordinary necessaries of life, 409. 
gratuitous subscriptions, 411. 
incidents and consideration of antenuptial con- 
tracts between husband and wife, 449. 


CONTRACT OF EMPLOYMENT. See MASTER AND 
SERVANT. 


CONTRIBUTORY NEGLIGENCE. 


COPYRIGHT, 
a new point in copyright law, 92. 
in speeches, 219. i 
CORPORATION, 

mandamus to compel the directors of a corporation 
to permit a stockholder to inspect its books, 141. 

right of stockholders to inspect books of the corpo- 
ration, 141. 

meeting of corporation directors, 152. 

a contract between a stockholder who is active 
manager ofa corporation and one to whom he 
has sold his stock and the good will of the corpo- 
ration, restraining the vendor from carrying on a 
like business, is void as in restraint of trade, 180. 

liability of stockholders of foreign corporations, 





See NEGLIGENCE. 


validity of private sale by a majority of the stock 
holders of an unprofitable business, 247, 249. 
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CORPORATION—Continued. 
liability of subscribers for unpaid capital stock, 284. 
Invalidity of fraudulent preference by insoivent 
corporation, 320. 
stockholders of a corporation who do not control 
its directors owe no duty to the corporation not 
to conceal from the directors the fact that they 
are interested in another corporation with which 
the directors of the former are about to make a 
contract, 345. 
estoppel of, to defend against ulira vires contract, 
899. 
garnishment of foteign corporation, 423. 
CORRESPONDENCE, 152, 250, 392, 454. 
COURTS, 
coercion of jurors by trial judges, 119. 
for jurisdictional purposes a legal domicile once 
existing continues until another is acquired else- 
where, 124. 
judicial demagogism, 390. 
CRIMINAL LAW, 
the law as to self-defense in homicide cases, 3. 
competency of jurors in criminal cases, 19. 
homicide where death is hastened by disease, 82. 
interstate extradition, 104. 
removal from office for immorality, of public pros- 
ecutor, 139. 
a dog as a chattel, within the code defining the 
crime of larceny, 143. 
promise of immunity on condition of accused mak- 
ing a full disclosure and agreeing to testify for 
another, made by public officers, without author- 
ity from the district attorney, cannot be pleaded 
in barto an indictment, 160. 
insanity and murder—a theory as to the burden of 
proof, 163. 
in prosecution for rape, evidence is admissible 
tending to prove that prosecutrix had previously 
had intercourse with other men, 220. 
lynching—how far the courts are responsible for 
its prevalence, 272. 
the effect of a paroled convict breaking the condi- 
tion of his parole, 239. 
proof that a prisoner professed to be a medium, 
and with the assistance of others gavea seance, 
which was attended by one who paid the custom- 
ary fee charged, is sufficient to support a convic- 
tion for conspiracy to defraud, 344. 
conspiracy to defraud by false pretenses, is none 
the less an offense because not calculated to de- 
ceive a person of ordinary intelligence, 344. 
conspiracy to defraud by false pretenses is com- 
plete when formed and it is immaterial that the 
person from whom the money was obtained 
through such conspiracy was not deceived, 344. 
in cases of burglary where one and the same in- 
strument is used both for the purpose of break- 
ing and for the purpose of committing an ulterior 
crime within the building, it will suffice to show 
an entry by showing that the instrument so used 
was thrust into the building and was used in com- 
mitting the ulterior offense, without showing that 
the accused entered the building in person, 360. 
it is no defense to breaking and entering a store 
that the town marshal, for detective purposes, 
encouraged, counseled and aided in such act, 380. 
effect of assent of owner or agent of property to 
the commission of the crime of burglary, 380. 
profanity, what constitutes, 390. 
admissibility in homicide case of the declaration 
of the deceased as part of the res geste, 444. 
the thief of goods is not an accomplice of the one 
who received them, within the meaning of the 
law which requires a special instruction to be 
given covering the credibility of an accomplice 
as a witness, 482. 
right to use force in expelling a trespasser, 483. 
CROPS, 
the legal character of growing crops before and 
after severance, 61. 





DAMAGES, 

measure of damages where performance of the con- 
tract is prevented by the other party, 151. 

the owner of a stock of druggist’s goods cannot, on 
the wrongful seizure and conversion of the goods, 
recover for their use as for a loss of profits in the 
absence of proof that they could not have been 
readily replaced so as to prevent any stoppage of 
business, 200. 

in an action for wrongfully levying an execution 
on a stock of goods, special damages for the de- 
struction of plaintiff's business, through the levy, 
cannot be recovered unless the amount thereof 
be alleged and proved, 200. 

to show that a person on whose stock in trade an 
execution was wrongfully levied had sustained 
special damages because his business had been 
destroyed through the levy, evidence that he was 
doing a good and improving business, that others 
in the same line were doing well, and that there 
was Do reason why he could not do well also, is 
admissible, 200. 

where a contract for adoption was to be performed 
in a certain State,and the estate to which the 
person to be adopted would thus become heir is 
there situated, the law of such State governs as 
to measure of damages for breach of the contract, 
300. 

exemplary damages against one unlawfully disin- 
terring bodies from a cemetery, 807. 

DEAD, 
libel of the, 44. 


DEATH BY WRONGFUL ACT, 
comity in the enforcement of rights of action for 
wrongfully causing death based on employer’s 
Hability acts, 22. 


DEBTOR AND CREDITOR, 

interest and rights of creditors in life insurance 
policy assigned to them, 87. 

creditors secured by a general assignment of their 
debtor’s estate, are entitled to present participa- 
tion in the general funds arising from such as- 
signment, although they may hold collateral se- 
curities on their debts, 101. 


DEED, 
admissibility of paro! evidence to contradict, vary 
or add to the terms of a deed, 27, 29. 
there can be no valid limitation of a remainder on 
the conveyance of a fee in trust, 120. 
symbolical delivery, 324. 
instances where symbolical delivery held suffi- 
cient, 326. 
instances where delivery not sufficient, 327. 
reformation of deed, 340. 
fraud which vitiates signing and delivery , 384. 
DELIVERY, 
symbolical delivery of deed, 324. 
DESCENT AND DISTRIBUTION, 
legal status of the issue of slave marriages, 119. 
DEVISE. See WILL. 


DIGEST OF CURRENT OPINIONS, 11, 31, 52, 71, 92, 112, 
181, 153, 172, 193, 211, 232, 252, 273, 298, 318, 334, 856, 371, 
392, 414, 433, 455, 473, 492. 

DIVORCE, 
in an action for divorce brought by a wife, where 

marriage is denied, to entitle her to alimony she 
must prove it by a preponderance of the evi- 
dence, a mere prima facie showing is not sufficient, 
123. 

alimony for the payment of professional education 
of son, 280. 

a judgment in personam in a State court without per- 
sonal service and in violation of constitutional 
provisions, is not valid within the State, and may 
be collaterally impeached in an action brought 
in the State court on such judgment, 342. 

judgment for alimony, rendered against a defend- 
ant domiciled in another State without service of 
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DIVORCE—Continued. 
process within the State, is a decree fixing a per- 
sonal liability without ‘‘due process of law,” pro- 
hibited by the constitution, 3842. 
re-marriage after divorce, 370. 
uniform divorce regulation, 432. 


DOMICILE, 
for jurisdictional purposes, a legal domicile once 
existing continues until another is acquired else- 
where, 124. 


EMPLOYER AND EMPLOYEE. See MASTER AND SERV- 
ANT. 


EQUITY, 
rescission of contract for mistake as to the identity 
of one of the contracting parties, 259. 
ESTOPPEL, 
to deny interest in good will sold, 180. 
to deny landlord’s title, 191. 
by declarations, 301, 360. 
of corporation to defend against ultra vires con- 
tract, 399. 
EVIDENCE, 
parol evidence to contradict, vary or add to the 
terms of a deed, 27, 29. 
right to obtain production and inspection of adver- 
sary’s documents, 39. 
where complainant merely denies that defendant 
paid him certain money as defendant testified, 
the testimony of the latter cannot be supported 
by a previous consistent statement made by him 
to another, 80. 
admissibility in State court of deposition lacking a 
war revenue stamp, 139. 
promise of immunity on condition of accused mak- 
ing afull disclosure and agreeing to testify for 
another, made by public officers without au- 
thority from the district attorney, cannot be 
pleaded in bar to an indictment, 160. 
the owner of stock of druggist’s goods cannot on 
the wrongful seizure and conversion of the goods, 
recover for their use as for a loss of profits, in the 
absence of proof that they could not have been 
readily replaced so as to prevent any stoppage of 
business, 200. 
in an action for wrongfully levying an execution 
on astock of goods special damages for the de- 
struction of platntiff’s business, through the levy, 
cannot be recovered unless the amount thereof 
be alleged and proved, 200. 
to show that a person on whose stock in trade an 
execution was wrongfully levied had sustained 
special damages because his business had been 
destroyed through the levy, evidence that he was 
doing a good and improving business, that others 
in the same line were doing well, and that there 
was no reason why he could not do well also, is 
admissible, 200. 
waiver of provision of policy in favor of the in- 
surer may be shown by parol, though the policy 
stipulates that such provision shall be waived 
only on the written consent of the secretary, 205. 
in prosecution for rape, evidence is admissible 
tending to prove that prosecutrix had previously 
had intercourse with other men, 220. 
of financial! condition, social status and domestic re- 
lations, 226. 
cases involving punitive damages—evidence of 
defendant’s wealth, 226. 
evidence of piaintiff’s poverty, 228. 
social and financial condition of both parties— 
domestic relations, 228. 
contracts to marry, 228. 
cases involving compensation only—evidence 
of defendant’s wealth, 229. : 
evidence of plaintiff’s poverty and domestic sit- 
uation, 229. 
the war stamp on instruments of evidence, 250. 
admissibility of evidence of ill will and bad feeling 





EVIDENCE—Continued. é 
existing between the accused and the parents of 
a witness, by way of impeachment, 281. 

admissibility of declarations in aetion by the wife 
for the alienation of the husband’s affections, 288. 

admissibility of letters, without production of pre- 
vious letters, 292. 

parol contract of insurance, 301. 

the inadmissibility of parol evidence which modi- 
fies a written instrument, 811. 

admissibility of evidence of an undisclosed intent, 
319. 

declarations of third persons are inadmissible on 
the ground that they are hearsay when it does 
not appear that they were a part of the res gestae 
or were made in the presence of the party sought 
to be discharged and acquiesced in by him, 440. 

admissibility in homicide case of the declaration 
of the deceased as part of the res geste, 444. - 


EXECUTION, 

the owner of stock of druggist’s goods cannot on 
the wrongful seizure and conversion of the goods, 
recover for their use as for a loss of profits in the 
absence of proof that they could not have been 
readily replaced so as to prevent any stoppage of 
business, 200. 

in action for wrongfully levying an execution on a 
stock of goods special damages for the destruc- 
tion of plaintiff's business, through the levy, can- 
not be recovered unless the amount thereof be 
alleged and proved, 200. 

to show that a person on whose stock in trade an 
execution was wrongfully levied had sustained 
special damages because his business haa been 
destroyed through the levy, evidence that he was 
doing a good and improving business, that others 
in the same line were doing well, and that there 
was no reason why he could not do well also, is 
inad missible, 200. 

right of levy on unripe crop, 491. 


EXTRADITION, 

‘ interstate extradition, 104, 
constitutional provision, 104. 
statutory provisions, 104. 
provisions as to District of Columbia, 104. 
offenders against federal laws, 104. 
arrest, to await requisition, 104. 
the offense and the flight, 105. 
the demand, 105. 
the indictment, 105. 
the affidavit, 105. 
the certificate, 106. 
the warrant, 106. 
discretion of executive, 106. 
inquiry by executive, 106. 
remedy by habeas corpus, 107. 
scope of inquiry, 107. 
fraud and abuse of process, 107. 
trial in demanding State, 108. 


FALSE PRETENSES, 
proof that a prisoner professed to be a medium, 
and with the sssistance of others gave a seance, 
which was attended by one who paid the custom- 
ary fee charged, is sufficient to support a convic- 
tion for conspiracy to defraud, 344. 
conspiracy to defraud by false pretenses, is none 
the less an offense because not calculated to de- 
ceive a person of ordinary intelligence, 344. 
conspiracy to defraud by false pretenses is com- 
plete when formed, and it is immaterial that the 
person from whom the money was obtained 
tbrough such conspiracy was not deceived, 844. 
FALSE REPRESENTATION, 
of facts contained in records, 245. 
FEDERAL COURTS, 
jurisdiction of State courts on proceedings by habeas 
corpus against one adjudged a bankrupt, 60. 
jurisdictional amount in, 460. 
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FIXTURES, 
whether bath tub, heater and mantels are 
the terms of a mortgage, 20. 
FOREIGN CORPORATION. See CORPORATION. 
FRAUD, 
contracts obtained by, 260. 
which vitiates signing and delivery, 384. 
in general, 384. 
negotiable paper, 385. 
burden of proof, 387. 


FRAUDS, STATUTE OF, 
sale of goods to be manufactured, 442. 
delivery and acceptance under the, 442. 
contract of insurance within the, 467. 


GAMING, 
where plaintiff in addition to conducting lawful 
races had arranged booths and appliances for 
gambling on races, a contract with defendant 
whereby he was to furnish refreshments, thus in- 
creasing the attractions and promoting the gam- 
bling, is illegal and void, 282. 


GARNISHMENT 

where firm property mortgaged to secure a part- 
ner’s individual debt is sold to bona fide purchas- 
ers, and the proceeds applied to the private debt 
and mingled with other moneys, the individual 
creditor cannot be garnished by a firm creditor, 
48. 

of foreign corporations, 423. 


GUARANTY, 
revocation of continuing guaranty by death of 
guarantor, 59. 


HABEAS CORPUS, 
jurisdiction of State courts on proceedings by habeas 
corpus against one adjudged a bankrupt, 60. 


HOMICIDE, 
the law as to self-defense in cases of, 3. 
liability for, where death is hastened by death, 82. 
admissibility in homicide case of the declaration of 
the deceased as part of the res geste, 434. 


HUMORS OF THE LAW, 31, 51, 71,172, 193, 211, 232, 252, 
273, 318, 334, 371, 413, 454. 


HUSBAND AND WIFE, 
HMability for public insults to a husband causing 
damage to the wife, 80. 
action by the wife for alienating husband’s affec- 
tions, 288. 
recent decisions on actions for alienation of affec- 
tions of spouse, 291. 
liability of parents of husband’s mistress for dam- 
ages for alienation of husband’s affections, 359. 
the incidents and consideration of antenuptial con- 
tracts between, 449. 
cancellation of antenuptial contract of, 449. 
antenuptial contracts, 452. 
ILLINOIS, 
constitutionality of act of, relating to admission to 
the bar, 79. 
IMPEACHMENT. See WITNESS. 
INDIANA, 
validity of Indiana statute as to possession of chat- 
tels mortgaged, 339. 
INJUNCTION, 
to restrain one from intruding into another’s store 
and holding himself out as a partner of such 
other, 43. 
against a baseball game on adjoining premises, as 
a nuisance, 161. 
against combinations and trusts, 199. 
to restrain the sale of an unprofitable business by 
a majority of stockholders of a corporation, 247, 
249. 
against strikers, 259. 
against agent’s advice to principal’s customers to 
break contracts, 260. 
against visiting a woman, 310. 


within 





INJUNCTION—Continued. 
by a creditor of mortgagor to restrain the sale by a 
mortgagee on foreclosure of chattel mortgage, 
441. 
INNKEEPER, 
liability of, for theft of boarder’s property, 348. 


INSANITY, 

and murder—a theory as to the burden of proof, 163. 

as a sickness, witbin the meaning of a by-law ofa 
beneficial association making an allowance of 
sick benefits, 221. 

INSURANCE, 

validity of combination to maintain 
rates, 179. 

waiver of provision of policy in favor ofthe in- 
surer may be shown by parol, though the policy 
stipulates that such provision shall be waived 
only on the written consent of the secretary, 205. 

forfeiture for the procuring of additional iusur- 
ance on the property in derogation of stipula- 
tions in the policy, 205. 

authority of the agent to waive a condition of pol- 
icy providing that it shall be voidin case of ad- 
ditional insurance, 205. 

what constitutes a waiver ofthe forfeiture occa- 
sioned by the procurement of additional insur- 
ance, 205. 

changing the terms of the policy, 209. 

additional insurance, 209. 

waiver of forfeiture, 209. 

appraisal and arbitration, 209. 

evidence of parol contract of insurance, 301. 

Missouri anti-trust law as applied to insurance 
companies, 419. 

powers of agents, 467. 

oral contracts of, 467, 469. 

contracts of, as within the statute of frauds, 467. 


JETSAM AND FLOTSAM, 10, 30,51, 70,92, 151,171, 210, 

249, 272, 292, 310, 332, 353, 370, 390, 412, 431, 453, 470, 491. 

JUDGES, 
judicial demagogism, 390. 
JUDGMENT, 

in favor of plaintiff from which an appeal has been 
taken, cannot, pending the determination of the 
appeal, be set off against a final judgment in 
favor of defendant, entered in another action, 149. 

unless the right to set off mutual judgments is cre- 
ated by statute or otherwise firmly established, 
the granting of such relief rests in the discretion 
of the court to which the application is made, 149. 

set-off of judgments, 150. 

a judgment in personam in a State court without per- 
sonal service and in violation of constitutional 
provisions, is not valid within the State, and may 
be collaterally impeached in an action brought in 
the State court on such judgment, 342. 

for alimony, rendered against a defendant domi- 
ciled in another State without service of process 
within the State, is a decree fixing a personal lia- 
bility without ‘‘due process of law,” prohibited 
by the constitution, 342. 

against one tort-feasor not a bar to an action 
against the other, 431. 

JUDICIAL SALE, 

the confirmation of a tax or assessment on real es- 
tate, 6. 

the setting aside of judicial sale because of inade- 
quacy of price and mode of bidding, 350. 

recent decisions on setting aside judicial sales, 352. 

JURISDICTION. See Courts. 
JURORS, 

coercion of jurors by trial judges, 119. 

misconduct of juror in communicating through the 
telephone with persons nnknown to the sheriff, 
280. 


insurance 


JURY, 
competency of jurors in criminal cases, 19. 
obstinate jurors, 70. 
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LABOR, 
legal rights and liabilities of strikers, 259. 
LANDLORD AND TENANT, 
where plaintiff had such title under a deed of trust 
as enabled him to execute a valid lease for a term 
not exceeding the life of the beneficiary named 
therein, and defendant entered under said lease 
and has never been disturbed in possession, and 
no one except plaintiff has claimed any right to 
the rents, he cannot deny plaintiff's title in an ac- 
tion to recover the rents accruing after the death 
of the beneficiary, 188. 
presumption of the landlord’s title, 188. 
estoppel to deny landlord’s title, 191. 
estoppel to deny want of authority in lessor, 192. 
estoppel to deny title in unlawful detainer, 192. 
estoppel to deny landlord’s title in trespass to try 
title, 192. 
estoppel to deny landlord’s title in ejectment, 192. 
tenant cannot deny landlord’s title without surren- 
dering possession, 192. 
tenant not estopped to deny landlord’stitle, when, 
192. 
termination of landlord’s title, 192. 
LARCENY, 
adog as a chattel, within the code defining the 
crime of larceny, 143. 
LAW BOOKS, 
Book Reviews, Digests, 
Pattison’s Complete Missouri Digest, Vol. 4, 10. 
Smith’s Digest of National Bank Decisions, 152. 
American Digest for 1899, 333. 
General Digest, Vol. 6, 356. 
Book Reviews, Reports, 
American State Reports, Vol. 64, 11. 
Probate Reports Annotated, Vol. 3, 92. 
American Bankruptcy Reports, Vol. 1, 152. 
American Practice Reports, Vol. 1, 152. 
American State Reports, Vol. 65, 313. 
American State Reports, Vol. 66, 333. 
American State Reports, Vol. 67, 356. 
Book Reviews, Text Books, 
Beach on Contributory Negligence, 10. 
State Trials, 30. 
Shinn on Replevin, 71. 
Randolph on Commercial Paper, 2d edition, 131. 
English’s Law Dictionary, 152. 
Thompson on Corporations, Vol. 7, 171. 
Annotated Corporation Laws of all the States, 171. 
Lawson on Presumptions of Law and Fact, 211. 
Greenleaf on Evidence, 16th edition, Vol. 1, 251. 
Rodger on Domestic Relations, 251. 
Questions and Answers for Bar Examination Re- 
view, 312. 
Clerks and Conveyancers’ Assistant, 313. 
Abbott's Forms of Pleading, Vol. 2, 371: 
Ironside’s Law Dictionary, 391. 
Beale on Criminal Pleading and Practice, 391. 
Hocbheimer’s Custody of Infants and Children, 391, 
Humor of the Court Room, 892. 
Handbook of the Law ef Negligence, 472. 
Martin on Civil Procedure at Common Law, 491. 
LIBEL, 
a false and malicious publication to the effect that 
a person is not prompt in the payment of his per- 
sonal bills, is actionable per se, although pub- 
lisbed of him as an individual and not in relation 
to his business or profession, 21. 
of the dead, 44. 
liability for publication of a libel through an agent, 
122. 
ratification of the act of an agentin the publication 
of a libel, 122. 
the limitations of privilege, 265. 
the boundaries of privilege, 265 
publication of court reports, 265. 
publication by one person to another, 265. 
must be warranted by the exigencies of the 
occasion, 265. 





LIBEL—Continued. 
may be volunteered in the discharge of a duty, 


must be made in good faith, 266. 
communication must be! made in a private and 
confidential manner, 266. 
mercantile agency reports, 266. 
duns on postal cards < or by telegraph, 266. 
of 


publi +i 





cireulars and hand bills, 267. 

unnecessary publication of publication forfeits 
privilege, 267. 

communication must be made without malice, 


267. 
proof ot/malice, 268. 
the right to privacy, 379. 
indorsement on the back of note refusing payment 
thereof, as libelous, 399. 


LIFE INSURANCE, 

what law governs the construction of contract of, 

assignees for the benefit of creditors have no inter - 
est in policies of insurance on his own life held 
by the assignor, beyond their cash surrender 
value, 87. 

a creditor to whom a policy of life insurance is as- 
signed acquires no interest thereby in such policy 
beyond the amount of his debt, 87. 

it is competent for parties in contracting as to life 
insurance to provide that self-destruction by the 
insured, whether sane or insane, shall avoid the 
contract, 268. 

recent cases on the effect of suicide on policies of 
life insurance, 270. 

division of the company’s surplus fund among 
policy holders, 299. 

LIMITATION OF AOTIONS, 

a citizen of a sister State having a claim against 
another such citizen, and allowing the period 
limited by law for its enforcement in the courts 
of such State.to expire, cannot then come into 
his own State and enforce such claim in its 
courts, if the necessary service can be obtained 
to give the court jurisdiction of the defendant in 
the action, 41. 

MANDAMUS, 

to compel the directors of a corporation to permit 

a stockholder to inspect its books, 141. 
MARRIAGE, . 

claim for damages cannot be based on the refusal 
of a female under age to perform a marriage con- 
tract, though the statute of the State provides 
that a female of such age may contract for mar- 
riage without her parents’ consent, 44. 

legal status of the issue of slave marriages, 119. 

re-marriage after divorce, 370. 

cohabitation and reputation necessary to consti- 
tute a valid common-law marriage, 388. 

recent decisions on the proofs and presumptions of 
marriage, 389. 

MARSHALL, 
’ celebration of the centennial of ‘‘John Marshall © 
Day,’’ 279. 
MASTER AND SERVANT, 

comity in the enforcement of rights of action for 
wrongfully causing death, based on employer’s 
liability acts, 22. 

employment, employee, employer, 203. 

construction of the statute of Utab, limiting the 
period of employment to eight hours per day, 289 

lability for injury to a brakeman on a freight train 
from coming fn contact with a mail bag on the 
mall crane near the track 

assumption ot risk by a servant, 300 

legislation for the protection of ‘employees from 
danger, 354. 

when an employee ay paty endeavored to ex- 
amine his employer’s books, the fact that such 
employee's refusal to ohey ordere to thetruc 
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MASTER AND SERVANT—Continued. 
another in his duties was anticipated and brought 
about by his employers to give them an addi- 
tional reason for his discharge, is not sufficient to 
show bad faith on their part in discharging him 
for his misconduct in secretly examining their 
books, 420. 


MEASURE OF DAMAGES. See DAMAGES. 


MISSOURI, 
application of the anti-trust law of, 99. 


MISTAKE. See RESCISSION. 


MONOPOLIES, 

and the common law, 179. 

validity of statute making it an offense for other 
than agents to sell railroad tickets, 179. 

validity of combination to maintain 
rates, 179. 

injunction to prevent combinations and monopo- 
lies, 439. 

MORTGAGE, 

whether a payment or purchase of a mortgage is « 
question of intention, from the facts, 2. 

whether bath tub, heater and mantels are fixtures, 
within the terms of a, 20. 

misrepresentation of facts contained in, 245. 

personal liability of one who purchases mortgaged 
premises, 321. 

MUNICIPAL BONDS. See MUNICIPAL CORPORATION. 
MUNICIPAL CORPORATION, 

recovery from a municipality, illegally organized, 
of money paid under mistake, 40. 

right of individual to enforce a contract by the city 
for fire protection, 40. 

validity of municipal bonds under the laws of 
Texas, 101. 

not liable for the wrongful act of its mayor in ap- 
pointing as special policeman a person that he 
knows is unfitted for the office, 120. 

liability of, for an assault by a policeman, 120. 

not liable for damages caused by the obstruction of 
the flow of surface water from land abutting on 
the street occasioned by the necessary and lawful 
grading of street, 120. 

liability of, for injury to a pedestrian caused by 
snow on the sidewalk, 229, 231. 

in an action by a member of a city fire department 
against a street railwuy company for damages for 
injury resulting from a collision at a street cross- 
ing between a street car and a hook and ladder 
truck driven by him, the question of defendant’s 
negligence and of bhiscontributory negligence are 
for the jury, 264. 

municipal regulations of bawdy houses, 359. 

court may order municipal authorities to adopt 
reasonable regulations for the use of its streets, 
but it cannot assume to establish such regula- 
tions, 422. ;, 

a municipality which has given to a telephone 
company permission to use its streets, which it 
has accepted, cannot impair the company’s right 
to extend its line by refusing to establish reason- 
able regulations for the erection of its poles, 422. 

liability of, to de jure officers, for salary paid to de 
Sacto officers, 446. 

implied powers of, 464. 

NEGLIGENCE, 

termination of the Laidlaw-Sage case, 1. 

proximate and remote cause, 1. 

proximate and remote cause of injuries caused by 
crossing street railway track, 7. 

no reeovery for, injuries where plaintiff's negli- 
gence proximately contributed thereto, unless 
defendant's negligence was willful, 7. 

recent cases on proximate cause of injury by street 
cars, 9. 

contributory negligence in drinking impure water, 


insurance 


51. 
imputed vegligence in injury to children, 79. 





NEGLIGENCE—Continued. 
ability of landowner for the drowning of children 
in dangerous pond on his premises, 222. 
liability of municipal corporation for injury toa 
pedestrian caused by snow on the sidewalk, 229, 
281. 
liability for injuries on the highway caused by un- 
manageable horse, 241. 
contributory negligence in drinking impure water, 
249. . 
in an action by a member of a city fire department 
against a street railway company for damages for 
injury resulting from a collision at a street cross- 
ing between a street car and a hook and ladder 
truck driven by him, the question of defendant’s 
negligence and of his contributory negligence 
are for the jury, 264. 
lability for damages caused by explosion of nitro- 
glycerine stored upon one’s premises, 302. 
injuries sustained by a person while a trespasser, 
854. 
bills of particulars in actions based upon, 362. 
in actions of tort, 362. 
particulars seldom required in negligence cases, 
363. 
what particulars will be required and what will 
not, 364. 
moving affidavits, 365. 
compulsory physical examination in personal in- 
ury cases, 370. 
negligence per se, 392. 
NOTARY PUBLIC, 
validity of the act of an attorney in taking ac- 
knowledgment as notary to papers in a case in 
which he is interested, 239. 
NOVATION, 
in order to effect a novation there must appear the 
consent of both contracting parties, 140. 
NUISANCE, 
injunction against a baseball game on adjoining 
premises, as a nuisance, 161. 
OFFICE AND OFFICERS, 
removal from office for immorality of public pros- 
ecutor, 139. 
liability of municipal corporation to de jure officers 
for salary paid to de facto officers, 446. 
PARDON, 
effect of a paroled convict having broken his 
parole, 239. 
PARENT AND CHILD, 
imputed negligence in injury to children, 79. 
liability of pareat for funeral expenses of child, 420. 
PARLIAMENTARY LAW, 
a question of, 250. 
PAROL EVIDENCE. See EvIDENCE. 
PARTNERSHIP, 
injunction to restrain one from coming into an- 
other’s store and holding himself out as a part- 
ner, 43. 
garnishment of, by firm and individual creditors, 
48, 49. 
purcbaser of the business and good will of a part- 
nership acquires the right to a trade-mark used 
by the firm, 404. 
PAYMENT, 
necessity for special plea of, 45, 210, 333. 
admissibility of self-serving declarations as evi- 
dence of, 8. 
PHYSICIANS AND SURGEONS, 
the scope and limitation of a physician’s privi- 
lege, 471. 
PLEADING, 
necessity for special plea of payment, 45, 210, 333. 
in action against a principal on the contract made 
by his agent, the procuration need not be al- 
leged in the pleading, but itis sufficient to prove 
it at the trial, 412. 
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PRINCIPAL AND AGENT, 
injunction against agent to restrain him from ad- 
vising principal’s customers to break contracts, 
260. . 
right of agent to draw away principal’s customers, 
260. 




































made by his agent the procuration need not be 
alleged in the pleading, but it is sufficient to 
prove it at the trial, 412. 

if after an action for goods sold and delivered has 
been commenced against an undisclosed agent, 
the fact of agency is discovered, the commence- 
ment ofthe action does not constitute an elec- 
tion to charge the agent, so as to preclude an ac- 
tion against the principal, 481. 


PRINCIPAL AND SURETY, 

where an employer increased the duties of his 
bookkeeper sothat he was required to perform 
the duties of cashier, a surety on the employee’s 
bond as bookkeeper is not liable thereon for an 
embezzlement, though accomplished by means of 
fraudulent entries by such employee as book- 
keeper, sincethe extending of such employee’s 
duties was an increase of the risk and discharged 

j the surety, 400. 

where atthe time of the execution of a note by a 
surety, it was a complete instrument except as to 
the rate of interest,the subsequent insertion of 
the raise without his knowledge releases him, 
though the agreement was that the note should 
bear such rate of Interest, 487. 


PRIVACY, 
the right to, 379. 
PROCESS, 

a judgment in personam in a State court without per- 
sonal service and in violation of constitutional 
provisions, is not valid within the State, and may 
be collaterally impeached in an action brought 
in the State court on such judgment, 342. 

judgment for alimony, rendered against a defend- 
ant domiciled in another State without service of 
process within the State, is a decree fixing a per- 
sonal liability without “due process of law,” pro- 
hibited by the constitution, 342. 


PRODUCTION OF BOOKS AND PAPERS. See EvI- 
DENCE. 
RAILROAD COMPANIES, 
liability for injuries sustained by the driver ofa 
vebicle in crossing street railway tracks, 8. 
recent cases on proximate cause of injury by street 
car, 9. 
reorganization of railroad companies in the hands 
of receivers, 19. 
validity of statute making it an offense for other 
than agents to sell railroad tickets, 179. 
liability for injury to brakeman on a freight train 
from coming in contact witha mail bagon the 
mail crane near the track, 263. 
in an action by a member of a city fire department 
against a street railway company for damages 
for injury resulting from a collision ata street 
crossing between a street car and a hook and 
ladder truck driven by him, the question of de- 
fendant’s negligence and of his contributory neg- 
ligence are for the jury, 264. 
legislation forthe protection of employees from 
danger, 354. 
conclusive effect of the face and recitals of a rail- 
road ticket, 382. 
conditions of street railway transfer ticket, 382. 
duty to stop train for fallen passenger, 453. 
REAL ESTATE, 
the legal character of growing crops before and 
after severance, 61. 
REAL ESTATE BROKER, 
recovery of commissions upon exchange of prop- 
erty, 102. 























in an action against a principal on the contract 





RECEIVERS, 

reorganization of railroad companies in the hands 

of, 19. 

for insolvent building and loan association, 459. 
RECORDS, 

misrepresentation of facts contained in records, 245. 
REFORMATION, 

of deed, 340. 


RELEASE AND DISCHARGE, 
where a woman is injured in juming from a car, 
the fact that she is pregnant at the time is merely 
a condition bearing on the proper effect of the 
injury, and a mutual mistake as to that fact is not 
sufficient to set aside a compromise of her claim 
for damages, 200. 
RESCISSION, 

of contract for mistake as to the identity of one of 
the contracting parties, 259. 

where on a sale of land the boundaries are pointed 
out and the parties are mutually and honestly 
mistaken as to their location, and such mistake 
is material and the vendee fails to get the land 
he intended to buy, the vendee will be entitled to 
a rescission, 401. 

SALE, 

of good will, estoppel to deny interest in same, 180. 

effect of a buyer’s fraudulent representations on a 
sale of goods, 183. 

a buyer’s untrue statement as to his financial con- 
dition does not constitute an element of fraud 
where it is a statement of opinion, 183. 

whether a purchase on credit by an insolvent was 
fraudulent depends on whether he bought with- 
out intending to pay, 183. 

a buyer’s title to property bought on credit is un- 
affected by his fraudulent acts subsequent to the 
sale, 188. 

SCHOOLS AND SCHOOL DISTRICT, 

race discrimination in public schools, 219. 

SET-OFF, A 

by assignee for benefit of creditors, 127, 130, 

judgment in favor of plaintiff from which an ap- 
peal has been taken, cannot, pending the deter- 
mination of the appeal, be set off against a final 
judgment in favor of defendant, entered in an- 
other action, 149. 

unless the right to set off mutual judgments is cre- 
ated by statute or otherwise firmly established, 
the granting of such relief rests inthe discretion 
of the court to which the application is made, 149, 

of judgments, 150. 

STATUTE, 
punctuation in the construction of statutes, 419. 
STOCKHOLDERS. See CORPORATION. 
STOPPAGE IN TRANSITU. See also CARRIERS OF 
Guops. 

right of stoppage in transitu of goods sold on credit 
when the consignee is insolvent, exists against 
such consignee and all purchasers from him until 
there has been an actual delivery of the goods to 
the consignee, 261. 

STRIKES AND STRIKERS, 

legal rights and liabilities of strikers, 259. 
SUBSCRIPTION. See CONTRACT. 
SUICIDE. See LIFE INSURANCE. 
TAXATION, 

the confirmation of a tax or assessment on real es- 
tate, 6. ‘ 

admissibility in State court of deposition lacking a 
war revenue stamp, 139. 

the war stamps on instruments of evidence, 250, 

TELEPHONE COMPANIES, 

a municipality which has given to a telephone 

company permission to use its streets, which it 
has accepted, cannot impair the company’s right 
to extend its line by refusing to establish reason. 
able regulations for the erection of its poles, 422. 
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TENNESSEE, p 
statute of, as to competency of jurors in criminal 
cases, 19. 
TEXAS, 
validity of municipal bond under the law of, 101. 
TRADE-MARKE, 
purchaser of the business and good will of a part- 
nership acquires the right to a trade-mark used 
by the firm, 404. 
right of person to use his own name as a, 404. 
TRESPASS, 
injunction against, 43. 
right to use force in expelling a trespasser, 483. 
TRESPASS TO TRY TITLE, 7 
estoppel to deny landlord’s title in, 192. 


TRIAL, 

thanking jury for verdict, 30. 

right to obtain production and inspection of ad- 
versary’s documents, 39. 

burden of proof in cases of bailment, 61. 

obstinate jurors, 70. 

authority of the court to direct a verdict, 83. 

coercion of jurors by trial judges, 119. 

admissibility in State court of deposition lacking a 
war revenue stamp, 139. 

misconduct of juror in communicating through the 
telephone with person unknown to the sheriff, 280. 

compulsory physical examination in personal in- 
jury cases, 370. 

the thief of goods is not an accomplice of the one 
who received them, within the meaning of the 
law which requires a special instruction to be 
given covering the credibility of an accomplice 
as a witness, 482. 


‘*TRUSTS,” 
application of the Missouri anti-trust law, 99. 
recovery by a trust for payment of articles fur- 
nished, 99. 
validity of combination to maintain insurance 
rates, 179. 
injunction and trust combination, 199. 
changing mode of administering trusts, 341. 
enforcement of a charitable trust, 341. 
the associated press and the anti-trust act, 412. 
Missouri anti-trust law as applied to insurance 
companies, 419. 
the Illinois glucose trustidecision, 439. 
combination of manufacturers as in restraint of 
trade and in violation of the federal anti-trust 
law, 459. 
TRUSTS AND TRUSTEES, 
the law of spendthrift trusts, 185. 
UNLAWFUL DETAINER, 
estoppel to deny landlord’s title in, 192. 
USURY, 
where money is loaned and interest is calculated 
at the highest lawful rate for the full period of the 
loan, and the aggregate ofthe principal and in- 








USURY—Continued. 
terest thus calculated is divided into as many 
notes as the period embraced months, one of 
these notes maturing each month, the transac- 
tion is infected with usury, 462. 


VENDOR AND PURCHASER, 

personal liability of one who purchases mortgaged 
premises, 321. 

where on a sale of land the boundaries are pointed 
out and the parties are mutually and honestly 
mistaken as to their location, and such mistake 
is material, andthe vendee fails to get the land 
he intended to buy, and vendee will be entitled to 
a rescission, 401. 


VERDICT, 
authority of the court to direct a, 83. 


VIRGINIA, 
meeting of State Bar Association of, 312. 


WAR REVENUE, 
the war stamp on instruments of evidence, 250. 


WATER COMPANIES, 
lability of, for supplying impure water for domes- 
tic purposes, thereby communicating typhoid 
fever to a consumer, 51. 


WATER AND WATER COURSES, 
municipa! corporation not liable for damages 
caused by the obstruction of the flow of surface 
water from land abutting on the street occa- 
sioned by the necessary and lawful grading of 
street, 120. 
the lineto private ownership of lands running to 
water, 346. 
WILL, 
revocation by cutting off signature, 103. 
contract to devise, specific performance of, 108, 111. 
provision for after-born children, 320. 
validity of restraint on power of alienation, 341. 
charities and charitable trusts, 341. 
under the statute requiring a will to be attested in 
the presence of the testator by two witnesses 
who are present and see that testator signed the 
will, or to whom he acknowledged it to be his 
will, it is not essential that the testator sign first, 
if the signature and attestation be part of the 
same transaction, 463. 
WITNESS, 
privilege of witnesses who are parties to a suit, 10. 
admissibility of evidence of ill will and bad feeling 
existing between accused and the parents of the 
witness, by way of impeachment, 281. 
the scope and limitation of a physician’s privi- 
lege, 471. 
the thief of goods is not an accomplice of the one 
who received them, within the meaning of the 
law which requires a special instruction to be 
given covering the credibility of an accomplice 
as a witness, 482. 
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TO ALL THE “DIGESTS OF CURRENT OPINIONS” IN VOL. 49, 


This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 
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It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
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Abatement and Revival, 92. 

Accident Insurance, 11, 112, 193, 294, 314, 356, 414; condi- 
tions of policy, 314; intent to kill, 414; pleading, 112; 
release, 294; voluntary exposure, 356; voluntary 
overexertion, 193. 

Accord and Satisfaction, executory agreement, 153. 

Action, 31,92, 153, 212, 232, 392, 473; dismissal without 
prejudice, 392; joinder of inconsistent counts, 212; 
legal or equitable, 232; respecting intestate’s land, 
473; venue, 92, 153. 

Administration, 31, 71, 92,112, 131, 153, 193, 252, 2738, 294, 
372, 433; accounting, 252; administrator, 92; after- 
discovered property, 112; conclusiveness of settle- 
ment, 193; election by widow, 131; executors and 
administrators, 31, 153; executor’s bond, 131; legacy, 
153 ; sale of decedent’s land, 71; sale of land, 31, 273; 
settlement of estates, 372; torts of executor, 71. 

Admiralty, 153, 372; maritime liens, 372. 

Adultery, persons entitled to prosecute, 52. 

Adverse Possession, 11, 71, 93, 112, 172, 193, 212, 273, 392; 
interruption, 11; public lands, 93; sufficiency of 
title, 71; title of devisee, 172; void tax deeds, 392. 

Affidavits, acknowledgment, 52. 

Alteration of Instruments, 334, 414. 

Animals, 11, 232. 

Appeal, 11, 71, 93, 112, 153, 334, 473, 492; assignment of er- 
ror, 334; dismissal, 334, 473; from justice, 71; joint 
judgment, 11; law of the case, 112; necessity of un- 
dertaking, 334; payment of judgment, 492; review, 
98. 

Arbitration, 52, 273; setting aside award, 52. 

Arson, 174. 

Assault, complaint, 11. 

Assignment, 31; for benefit of creditors, 32, 52, 118, 153, 

av 172, 193, 212, 252, 314, 356, 392, 414, 455. 

Associations, 71, 252, 372. 

Assumpsit, 314, 334, 398; money had and received, 334. 

Attachment, 11, 52, 71, 93, 118, 153, 252,274, 314, 834, 414; 
bond, 71, 232; claim and delivery, 334; claim of third 
person, 72; grounds, 52, 252; indemnity bond to 
sheriff, 314; interest of partner, 93; levy, 158; motion 
to dsicharge, 11; notice, 414; promissory notes, 52; 
rights of mortgagee, 314; wrongful attachment, 113. 

Attorney and Client, 32, 52, 93, 118, 132, 153, 172, 212, 232, 
252, 314, 356, 872, 393, 478; authority to compromise, 
158; authority to employ counsel, 232; contract for 
legal services, 132; disbarment of attorney, 212, 252, 
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473; enforcement of lien, 252; limitations, 172; neg- 
ligence, 32; poor person, 473. 

Attorney’s Lien, 252. 

Bailment, 172. 

Bankruptcy, 11, 52, 72, 93,113, 182,153, 172,193, 212, 232, 
252, 274, 294, 314, 334, 356, 372, 393, 414, 483, 473, 492; acts 
of bankruptcy, 433; act of debtor, 478; allowance of 
claims, 433; assets, 52, 372; collection of assets, 12, 
253, 372; compositions, 483; cost of administration, 
52; debts affected by discharge, 93, 173, 393; dis- 
charge, 212, 314, 356; dissolution of liens, 212, 232; 
dividends, 398; estoppel, 274; examination 
in bankruptcy, 12, 314, 372, 483; exemptions, 53, 
98, 274, 294, 483; final dividend, 132; foreclosure of 
mortgage, 72; homestead exemption, 334; involun- 
tary bankruptcy, 473; involuntary proceedings, 274; 
jurisdiction, 53, 193, 212; jurisdiction of courts, 492; 
jurisdiction of exempt property, 314; jurisdiction 
of referee, 473; liens, 314, 483; meetings of creditors, 
335 ; mortgage creditor, 193; opposition to discharge, 
274, 294, 492; partnership, 274, 385; petitioning cred- 
itors, 193, 294, 314, 393; powers of referees, 294; pref- 
erence, 11, 132, 274, 492; priority of claims, 212, 492; 
priority of liens, 258, 274, 315, 372; proof of claims, 
433; provable debts, 113, 182, 393, 473; rights of se- 
cured creditors, 438; sale of mortgaged property, 
473; secured creditors, 294; set-off of claims, 275; 
suits by trustees, 492; time for appeal, 434; time of 
filing petition, 182, 153, 492; title of trustee, 315; title 
to property, 414; voluntary and involuntary, 393; 
voluntary petition, 12; waiver of exemptions, 315. 

Banks and Banking, 82, 52, 72, 93, 182, 172, 194, 232, = 
814, 356, 878, 398, 414, 473; application of deposits, 
authority of cashier, 32; authority of president, 132: 
cbeck, 132, 398; collections. 172. 

Benevolent Society, 12, 32, 53, 118, 132, 194, 233, 315, 393, 
414, 434, 455. 

Bills and Notes, 12, 32, 72, 93, 113, 182, 153, 178, 194, 212, 233, 
253, 275, 295, 815, 335, 378, 393, 414, 434, 455, 474, 492; ac- 
commodation indorsement, 153, 212; assignment, 12, 
373; blank indorsement, 492; bona fide holder, 72, 
154, 193, 414, 474; consideration, 12, 212, 315, 385, 393 
484; ‘corporations, 12; defenses, 132; delivery, 194; 
demand for payment, 194; discount, 815; escrows, 72, 
1783; false representations, 263; genuineness of sig- 
nature, 434; indorser, 455; indorsement, 154; inno- 
cent purchasers, 93; law merchant, 414; makers, 
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178; negotiability, 194; payment, 315; perjury, 414; 
pleading, 212; presumptions, 373; protest, 72; release 
of joint maker, 253; suretyship, #2; transfer after 
maturity, 173; void renewal, 113; waiver of protest, 
12. : 

Bona Fide Purchaser, 194. 

Bond, 53, 113; contractor’s bond, 53; forfeiture, 113. 

Boundaries, 72, 295. 

Brokers, 194, 233, 258; contracts, 233. 

Building and Loan Associations, 12, 32, 93, 118, 182, 178, 
194, 212, 233, 253, 315, 385, 378, 894, 434; insolvency, 233; 
receivers, 32; usury, 12, 283; venue of action for 
usury, 173. ° 

Cancellation of Instruments, 132. 

Carriers of Goods, 13, 53, 113, 233, 258, 295, 384, 394, 424, 455; 
bill of lading, 253; construction of contract, 53; con- 
tract, 335; interstate commerce law, 13; unjust and 
discriminatory charges, 455. 

Carriers of Live Stock, 394. 

Carriers of Passengers, 12, 32, 53, 72, 94, 113, 132, 154, 1738, 
194, 212, 275, 373, 414, 484, 474, 493; contributory negli- 
gence, 72; expulsion, 94, 434; freight trains, 194; neg- 
ligence, 12, 58, 94, 182, 194, 212, 275; railroad ticket, 373; 
sale of tickets, 474; sleeping car companies, 82, 53; 
street cars, 493; street railways, 133. 

Cemeteries, disinterring bodies, 295. 

Certiorari, 373,394; review, 373. 

Champerty, 233. 

Chattel Mortgage, 32, 72, 154, 173, 194, 233, 253, 295, 315, 335, 
373, 394, 414, 434, 474,493; assignment, 335; assignment 
for benefit of creditors, 194; attachment, 233, 394; 
deficiency judgment, 295; description, 173, 493; exe- 
cution, 154, 373, 474; filing, 394; fraud, 434; misde- 
scription, 414; mortgaged property, 373; pleading, 
1945 possession, 173; removal of property, 414; re- 
taining possession, 315; tender, 72; validity, 32. 

Composition with Creditors, 233. 

Conflict of Laws, 72. 

Conspiracy, 54. 

Constitutional Law, 32, 53, 73, 94, 113, 133, 154, 173, 213, 233, 
253, 275, 295, 315, 335, 3738, 434, 455, 474; class legislation, 
58; criminal procedure, 113; due process of law, 295, 
ejectment, 213; eminent domain, 455; estates of de- 
cedents, 94; examination of bankrupt, 315; habitual 
criminal act, 73; interstate commerce, 275; jury 
trial, 32; license, 213; municipal ordinance, 133; 
police power, 213; public improvements, 173; right 
to jury trial, 213; uniformity, 335; usury, 33; vested 
rights, 154. 

Contempt, 73; 394. 

Contract, 33, 53, 73, 94, 113, 183, 154, 173, 194, 218, 234, 253, 
275, 316, 357, 373, 394, 414, 434, 455, 474, 493; action, 53, 
493; bond, 434; breach, 394; building contract, 113, 
138, 154; consideration, 33, 253, 455; construction, 173, 
275, 493; delay in performance, 53; denial of execu- 
tion, 173; destruction of subject-matter, 33; failure 
of consideration, 154; fraud as defense, 415; lease, 
94; liquidated damages, 275; measure of damages, 
174; obtained by fraud, 253; of insane person, 253; 
parol evidence, 213, 234; parol modification, 73; par- 
tial performance, 373; parties, 133; performance, 
275; presumptions, 174; public policy, 213; quantum 
meruit, 455; rescission, 33, 133, 154, 316, 357, 373; re- 
straint of competition, 174; right to enforce, 316; 
sale of standing timber, 133; sale of stocks, 94, 373; 
specific performance, 113; subcontractor, 394; sub- 
scriptions, 434, 474. ’ 

Conversion, 13, 234; pleading, 13; warehouseman, 234. 

Copyright, 73, 133; infringement, 133. 

Corporation, 13, 33, 54, 78, 94, 114, 133, 154, 174, 194, 213, 
284, 254, 275, 295, 316, 335, 357, 873, 394, 415, 434, 455, 474, 
493; action for conspiracy, 73; acts of directors, 415; 
acts of officers, 13; appearance by attorney, 335; au- 
thority of agent, 373; authority of president, 275; 
charter, 83; chattel mortgage, 194; compensation of 
officers, 94; consolidation, 474; contract, 78, 174, 254, 
295; creation by implication, 195; de facto corpora- 
tion, 213; de facto officers, 73, 316; electric com- 
panies, 395; execution against stockholders, 154; 
foreign corporation, 13, 33, 54, 154, 295, 335, 357, 455; 





illegal corporations, 254; implied powers, 13; in- 
junction, 54; insolvency, 357; insolvent corporation, 
174, 316, 474, 493; judgment by default, 13; lease, 456; 
liability of stockholder, 335; misappropriation of 
assets, 13; misrepresentations of agent, 33; powers, 
18, 33; promissory notes, 154; purchase of stock, 434; 
ratification of contract, 335; receivers, 234, 374; 
right to membership, 133; services by officer, 154; 
service of process, 234, 484; stock, 195; stock assess- 
ments, 133; stockholders’ liability, 73, 195; subscrip- 
tions to stock, 213, 316; transfer of commercial 
paper, 213; transfer of property, 114; uitra vires, 73; 
_unpaid subscriptions, 316; validity of existence, 374. 

Counterclgim, 174. 

Counties, 13, 83, 54, 78, 94, 133, 295, 374; claims, 13; owner- 
ship of railroad stock, 54; powers of fiscal court, 374; 
treasurer’s bond, 33. 

County Commissioners, 213, 3345. 

County Judge, 335. 

Courts, 13, 54, 395, 415; jurisdiction, 13, 54; stare decisis, 
395. 

Covenants, incumbrance, 395; warranty, 195. 

Creditors’ Bill, 73, 195, 295, 415, 493. 

Criminal Evidence, 13, 33, 73, 133, 155, 174, 195, 234, 254, 357, 
395, 456; assault with intent to rape, 73, 174, 374; con- 
fessions, 195, 456; declarations, 13; murder, 134, 

Criminal Law, 13, 33, 54, 74, 94, 114, 134, 155, 174, 195, 213, 
234, 254, 295, 316, 336, 857, 374, 395, 415, 434, 456, 474, 493; 
assault with intent to kill, 94, 395; bigamy, 434; 
burglary, 374; change of venue, 74; conditional par- 
dons, 195; confessions, 174; conspiracy, 316, 374; cor- 
pus delicti, 336; death of principal before trial, 195; 
desecration of Sabbath, 114; false pretenses, 174, 234; 
false swearing, 134; forgery, 395; former acquittal, 
175, 493; former conviction, 493; former jeopardy, 33, 
54, 134, 155; grand jury, 175; grand larceny, 493; in- 
sanity, 33; malicious mischief, 134; murder, 114, 155, 
296; perjury, 456; rape, 134, 336, 374, 416; receiving 
stolen goods, 13; recognizance, 416; record on ap- 
peal, 336; robbery, 13, 94; search warrant, 456; seduc- 
tion, 357; separation of witnesses, 154. 

Criminal Practice, 13, 74, 114, 134, 234, 254, 374, 415, 474; in- 
formation, 134. 

Criminal Trial, 175, 214, 254, 316, 494; jurors, 175; murder, 
316. 

Damages, 33, 134, 214, 254, 275, 296; breach of contract, 296; 
speculative damages, 254. 

Death, presumptions, 74, 494. 

Death by Wrongful Act, 14, 94, 357, 395, 434, 456; action 
by parents, 14; deadly, weapon, 14; survivorship, 
456. 

Deceit, 296. 

Deed, 14, 33, 54, 74, 94, 114, 134, 155, 175, 195, 214, 234, 254. 275, 
296, 336, 374, 395, 434, 456, 474, 494; acceptance by hus- 
band, 375; acknowledgment by wife, 374; adverse 
possession, 175; after-acquired title, 74; attestation, 
175; bona fide purchaser, 74, 296; boundaries, 214; by 
wife, 195; cancellation, 14, 254, 374, 456, 474; condi- 
tions subsequent, 254; construction, 33, 134, 195, 456; 
correction, 54; delivery, 214, 494; dedication, 275; de- 
scription, 33, 395, 474; escrow, 74, 134; estate con- 
veyed, 254; evidence, 434; execution, 175, 214, 275; fill- 
ing blanks, 114; gift, 275; life estate, 456; mistake, 94; 
of corporation, 234; proof, 494; railroads, 33; recitals 
of consideration, 54; record, 144, 155; repugnant 
clause, 95; reservation, 14; restrictions, 155; sheriff’s 
deed, 336; symbolical delivery, 336; warranty, 196. 

Dentistry, 74. 

Descent and Distribution, 95, 114, 155, 175, 234, 276, 357. 

Devise, gift of fee, 494. 

Divorce, 14, 34, 114, 155, 214, 276, 484; action in foreign 
jurisdiction, 14; alimony, 14; alimony pendente lite, 
114; desertion, 214, 276; grounds, 434; injunction, 155. 

Dower, homestead, 395. 

Drainage, 296. 

Drains, obstruction, 474. 

Duress, by imprisonment, 336. 

Easement, 95, 114, 155, 175, 235, 434, 475; abandonment, 
475; extinguishment, 235; right of way, 114; way of 
necessity, 95, 175. 
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Ejectment, 14, 114, 196, 214, 254, 475; adverse possession, 
14; direction of verdict, 475; evidence, 114; title, 196; 
when maintainable, 254. 

Elections and Voters, 276. 

Embezzlement, 54. 

Eminent Domain, 74, 114, 235, 276, 836, 476; damages, 235; 
measure of damages, 74, 115, 276; right to compen- 
sation, 114. 

Equitable Assignment, 14. 

Equitable Mortgage, 494. 

Equity, 54, 134, 196, 214, 235, 254, 276, 434; action against 
executors, 214; administration, 276; cancellation of 
contract, 214; jurisdiction, 54, 134; pleading, 196. 

Estoppel, 34, 74, 175, 196, 214, 235, 255, 296, 314, 316, 295, 434; 
by representations, 74; contracts, 175; in pais, 235; 
set-off, 235; voluntary assignment, 34. 

Evidence, 14, 34, 54, 74,95, 115, 1384, 214, 255, 276, 296, 357, 
374, 395, 434, 456, 476, 494; account books, 456; ancient 
deed, 475; books of account, 95; damage by fire, 494; 
declarations, 214, 434; deeds, 14; injuries, 374; intent 
to defraud creditors, 435; location of lots, 475; neg- 
ligence, 276; parol evidence, 74, 115, 255, 494; princl- 
pal and agent, 357; receipt in full, 456; undisclosed 
intention, 395. 

Execution, 14, 34, 54, 95, 196, 214, 357, 494; exemptions, 34, 
54, 95; growing crops, 214; levy, 494; motion to quash, 
14; presumptions, 14; right to enjoin sale, 34; right 
to redeem, 357. 

Execution Sale, 55, 176, 214, 276, 374, 485; unrecorded 
mortgage, 276. 

Expert Testimony, hypothetical questions, 14. 

Extradition, warrant, 214. 

False Imprisonment, 34, 134, 214; joint tort feasors, 134. 

Federal Court, 14, 55, 95, 115, 185, 176, 196, 276, 296, 316, 435, 
494; citizenship, 14; directing verdict, 14; jurisdic. 
tion, 14, 55, 95, 115, 135, 176, 276, 296, 316, 494. 

Federal Offense, 435. 

Fixtures, 34, 416, 435. 

Forcible Entry and Detainer, 235. 

Forgery, 13, 175, 434. 

Fraud, rescission, 336; sufficiency of complaint, 74. 

Frauds, Statute of, 34, 55, 74, 135, 235, 317, 416, 485; parol 
evidence, 135; parol lease of land, 34. 

Fraudulent Attachment, garnishment, 235. 

Fraudulent Conveyance, 15, 34, 55, 74, 95, 115, 185, 155, 176, 
196, 214, 235, 276, 296, 336, 874, 396, 436, 456, 475,494; ac- 
tion to set aside, 214; chattel mortgage, 115; consid- 
eration, 196, 395; gift to wife, 395; husband and wife, 
836, 396, 486; knowledge of grantee, 296; pleading, 
374; preferences, 155, 296; receivers, 55; remedy, 95; 
transfer to wife, 55; unsecured creditors, 135. 

Game Laws, 255. 

Gaming, 255, 246; bills and notes, 255. 

Garnishment, 34, 75, 95, 196, 215, 255, 296, 336, 396, 416, 494; 
assignment of debt, 416; exemptions, 255; liability 
of garnishee, 75; non-resident defendant, 196; prop- 
erty subject, 34; service, 297; summons, 336. 

Gifts, 95, 155, 196,456; bank deposit, 95; evidence, 276; 
inter vivos, 155. 

Good Will, 235. 

Guaranty, 34, 55, 75, 95, 215, 276, 346, 416; notice of accep- 
tance, 55; pleading, 215; revocation by death, 95. 
Guardian and Ward, 55, 196, 357, 396; bond, 297; ad litem, 

135. 
Habeas Corpus, 75, 375; contempt, 375; custody of in- 
~ fant, 375; federal question, 75. 

Highways, 15, 135, 196, 456, 475, 495; defects, \196; negli 
gence of fellow traveler, 15; obstruction, 475; pre- 
scription, 135, 456. 

Homestead, 15, 34, 54, 95, 115, 135, 155, 196, 215, 375, 396, 416, 
436, 456,475, 495; assignment, 416; declaration, 34; 
devisee, 215; exemptions, 196, 215; head of family, 
495; liens, 15; marshaling securities, 115; mortgage, 
375, 495; right of widow, 135; separate property of 
wife, 215. 

Homicide, 13, 38, 54, 94, 114, 183, 155, 174, 195, 218, 234, 254, 
316, 336, 374, 436, 493; self-defense, 94. 

Husband and Wife, 15, 34, 65, 75, 95, 115, 176, 215, 255, 276, 

297, 386, 375, 396, 416, 495; actions by wife, 75; alienat- 

ing affections, 416; antenuptial contract, 34, 176; 








articles of separation, 495; community property, 34, 
115; contract of separation, 276; conveyance, 75; lia- 
bility of married woman, 396; liability of wife as 
surety, 95; mortgage, 255,276; note made by wife, 
115; separate estate, 15; separate maintenance, 375; 
separate property of wife, 35; waiver of tort, 336; 
wife’s separate estate, 215. 

Indians, citizenship, 375. 

Indian Lands, 456. 

Infants, 196, 375, 456; deeds, 196; disaffirmance of con- 
tract, 456. ; 

Injunction, 35, 55, 75, 95, 115, 155, 176, 196, 215, 285, 255, 817, 
857, 375, 436, 456, 475, 495 ; dissolution, 55, 95; legal rem- 
edy, 357; liability on bond, 156; performance of con 
tract, 115; petition, 317; riparian rights, 35; viola- 


tion, 176; water rights, 475; when granted, 255. 
Injunction Bond, 875. 


Insane Person, 255. 

Insolvency, 55, 317, 357; claims, 336; discharge, 55; 
preference, 317. 

Insurance, 35, 55, 75, 95, 115, 185, 156, 235, 255, 297, 317, 336, 
375, 416, 456, 475, 495; agent, 336; application, 495; as- 
sigoment, 495; by-laws, 55; change of possession, 95; 
concealment, 35; conditions, 235; construction of 
policy, 317, 416; divisibility of contract, 115; evi- 
dence, 495; fixtures, 475; forfeiture or lapse, 297; 
option to repair, 185; pleading, 475; policy, 336; 
premises unoccupied, 456; premium note, 76; recov- 
ery of premiums paid by wife, 495; right of adminis- 
trator, 475; waiver of conditions in policy, 235; 
waiver of proofs of loss, 817. 

Interest, definition, 115; demand, 115. 

Internal Revenue, forfeitures, 357. 

Interstate Commerce, intoxicating liquors, 95. 

Intoxicating Liquors, 15, 35, 56, 75, 96, 215, 235, 256, 337, 
375, 436; civil damage suit, 235; illegal sales, 15, 56, 
75, 96, 357; local option, 436. 

Joint Tort-Feasors, 116. 

Judges, removal of district judge, 495. 

Judgment, 15, 56, 75, 135, 156, 176, 196, 215, 236, 255, 277, 337, 
3567, 375, 396, 416, 436, 456, 475, 495; action on foreign 
judgment, 176; against infant, 358; againet trustee, 
15; assignment, 215; bona fide purchaser, 396; by de- 
fault, 495; collateral attack, 215, 255; collateral im- 
peach ment, 196; conclusiveness, 396, 475; default, 15; 
ejectment, 196; equitable relief, 56; estoppel, 875; 
for contempt, 475; interest, 837; parties, 15; 
priorities, 357; process, 456; registration, 197; relief 
in equity, 416; rendition, 875; res judicata, 156, 236, 
887, 376, 416, 456; satisfaction, 135,215; set-off, 277; 
vacating, 375. 

Judgment Lien, 96. 

Judicial Notice, 375, 495; court records, 495. 

Judicial Sale, 35, 358; inadequacy of price, 358. 

Justice of the Peace, 75, 116, 135, 176, 375. 

Landlord and Tenant, 15, 56, 75, 96, 156, 176, 215, 236, 337, 
375, 396, 436, 456, 495; action on lease, 375; assignmeént 
of lease, 15, 456; eviction, 176; extension of lease, 
495; Improvements, 15; lease, 15, 96, 896; lease of oil 
land, 495; liability of defects, 156; lien, 56; lien for 
rent, 215; lien on crops, 15, 75; notice of intention to 
vacate, 337; tenancy from year to year, 15. 

Landlord’s Lien, supplies, 76, 

Larceny, 54, 234, 494. 

Libel and Slander, 35, 56, 215, 236, 376, 416, 436, 476; action- 
able words, 476; privileged communications, 376; 
exemplary damages, 215; innuendo, 35; of the dead, 
56; probable cause, 376; publication, 236. 

License, 156. 

Lien, keeping horse, 236. 

Life Insurance, 15, 35, 96, 116, 156, 215, 236, 256, 277, 376, 396, 
416, 436, 456, 476, 495; application, 236, 256, 495; change 
of beneficiaries, 875,416; contracts, 116, 215; desig- 
nation of beneficiary, 215; insurable interest, 396; 
misrepresentations of insured, 96; waiver of for- 
feiture, 456. 

Limitation of Actions, 35, 76, 96, 116, 135, 156, 176, 197, 236, 
258, 277, 297, 337, 376, 396, 416, 486; acknowledgment, 
135, 297, 337. 

Malicious. Prosecution, 16, 96, 135, 156, 216, 286,297; ad- 
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vice of counsel, 236; false imprisonment, 216; in- 
structions, 16; probable cause, 96, 135, 297; when ac- 
tion lies, 156. 

Mandamus, 35, 96, 135, 156, 236, 256, 337, 476; compelling 
payment of claims, 476; contract, 35; election, 156; 
jurisdiction, 96, 135; pleading, 96; when lies, 337. 

Manslaughter, 114, 175. 

Marine Insurance, 236. 

Marriage, 116, 135, 277, 817, 3876; breach of marriage 
promise, 135; common-law marriage, 376; presump- 
tion, 277; separation, 116. 

Marriage Settlement, 96, 116. 

Married Women, 35, 116, 186, 197, 216, 416; contract, 197. 

Marshaling of Assets, 176, 495. 

Master and Servant, 16, 35,56, 76, 96, 116, 136, 156, 176, 197, 
216, 236, 256, 317, 358, 376, 396, 417, 436, 456, 476, 497; as- 
sumption of risk, 136,317; contracts, 476; contract of 
employment, 176; contract of hire, 176; contributory 
negligence, 56; damages, 256; dangerous employ- 
ment, 216; defective machinery, 417, 476; fellow- 
servant, 35. 96,197, 236, 358, 476; negligence, 16, 35, 
76, 96, 116, 176, 216, 486; personel injury, 216; pre- 
sumption, 256; safety of appliances, 96; scope of 
employment, 396; torts of servant, 256. 

Mechanics’ Liens, 16, 36, 56, 96, 116, 136, 176, 256, 277, 297, 
317, 337, 876, 396, 476; description of land, 317; filing 
claim, 337; foreclosure, 56; husband and wife, 16; 
payment, 116, 256; right to file cross bill, 297; sub- 
contractors, 36. 

Mines and Minerals, 456, 496; regulations, 496, 

Mines and Mining, 396. 

Mining Claim, 36, 236, 396. 

Monopolies, unlawful combinations, 156. 

Mortgage, 16, 86, 56, 76,96, 116, 136, 156, 177, 197,216, 237, 
2566, 277, .297, 887, 358, 376, 397, 456, 476,496; acknowl- 
edgment, 136; agreement for extension, 216; assign- 
ment of debt, 277; conditional settlement, 197; con 
sideration, 76; deed absolute, 36; equitable assign 
ment, 136; foreclosure, 16, 76, 96, 116, 136, 237, 256, 337, 
476; future advances, 397; insufficient description, 
76; insurance, 376; lien, 116,358; partial payment, 96; 
payment, 456; priority, 216,496; purchase money, 
97; redemption, 256; release, 376; satisfaction of rec- 
ord, 97; subrogation, 136; validity, 56; waiver of 
lien, 97; waste, 16. 

Municipal Bonds, 216. 

Municipal Corporation, 16, 36, 56, 76, 97, 116, 136, 157, 177, 
216, 237, 256, 277, 297, 317, 587, 376, 397, 417, 436, 456, 476, 
496; change of grade, 97, 376; construction of sewers, 
16; contracts, 297, 376, 436; contractor’s bond, 177; 
dangerous premises, 376; dedication of streets, 97; 
defective highways, 297; defects in streets, 457; de- 
fective sidewalk, 136, 157, 477, 496; ice and snow, 437; 
illegal assessment, 157; illegality of incorporation, 
116; implied power, 136; injury to private property, 
897; laundries, 237; liabitity for false arrest, 36; lia- 
bility for torts, 397; license, 216, 496; limit of indebt- 
edness, 417; negligence, 216, 317; officers, 277; ordi- 
nance, 56; partial assignments, 36; personal in- 
juries, 477; powers, 117; public improvements, 97, 
157; sewage, 477; special assessments, 177; street as- 
sessments, 16, 487; street improvements, 477; street 
railroads, 216; waterworks, 117. 

Names, idem sonans, 457. 

National Banks, 36,56, 136, 217, 237, 298, 318, 487; books 
of corporation, 318; contract of guaranty, 36; insolv- 
ency, 217; right to sue receiver, 298; usury, 136. 

Negligence, 16, 37,56, 97, 117, 186, 177, 197, 217, 237, 257, 298, 
318, 358, 877, 897, 457, 477,496; bridges, 177; contribu- 
tory negligence, 377,477; defective grating, 237; de- 
fective highways, 298; defective premises, 457; de- 
fective sidewalk, 117, 358; degree of care, 477; elec- 
tric wires, 217; evidence, 97; frightening horses, 117; 
highways, 37; independent contractor, 87; obstruc- 
tion of sidewalk, 257; personal injuries, 97, 177, 298, 
477, 496; pleading, 37, 318; proximate and remote 
cause, 56; railroads, 37; runaway team, 137; street 
railroad, 197. 

New Trial, 177, 234, 877, 434, 477; sufficiency of evidence, 
177; misconduct of juror, 377. 





Notaries, 37, 177, 257. 

Notary, acknowledgment, 257. 

Notes, payment, 397. 

Novation, burden of proof, 177. 

Nuisance, 37, 56, 76, 157, 198, 237, 257, 377, 437, 496; abate- 
ment by municipality, 257; cemeteries, 37; damages, 
496; injunction, 237; railroad companies, 157. 

Office and Officers, 16, 237, 417, 496; prosecuting attor- 
ney, 417. 

Pardon, effect, 397; parol, 177. 

Parties, 17, 318; substitution of plaintiffs, 17. 

Partition, 76, 377, 417; evidence, 76; improvements, 417, 

Partnership, 17, 37, 56, 76, 97, 117, 137, 157, 198, 217, 237, 257, 
277, 397, 417, 437, 457, 477, 496; acceptance of benefits, 
56; accounting, 117; construction of contract, 437; 
dissolution, 37, 76, 187,417, 476; evidence, 57, 496; in- 
corporation, 217; individual! liability, 397; loan of 
money, 437; master and servant, 76; notice of dis- 
solution, 457; partner’s liability, 496; power to bind 
firm, 437; powers of partner, 198; right of creditors, 
237; rights of partners, 97; suits between partners, 
217; what constitutes, 37, 97, 137. 

Party Walls, 217, 278. 

Payment, 97, 198; presumption, 377. 

Penalty, civil action, 457. 

Perjury, 114. 

Physicians and Surgeons, 157. 

Pleading, 76, 137, 177, 397, 417, 477; amendment, 137; dec- 
laration on bond, 177; limitation of actions, 477; 
negligence, 76; parties, 397; trial, 477. 

Pledge, 37, 217, 257, 4837; unauthorized sale, 37. 

Power of Life Tenant, 257. 

Principal and Agent, 17, 37, 57, 76, 97, 117, 137, 157, 177, 257, 
298, 337, 397, 417, 437, 497; authority, 17, 37, 76, 137, 157, 
417; contracts, 76; delegation of powers, 157; extent 
of authority, 497; ratification, 418, 437; undisclosed 
agency, 437; unauthorized contract, 437; undis- 
closed principal, 77. 

Principal and Surety, 17, 57, 77, 117, 187, 477, 217, 257, 318, 
837, 377, 418, 457, 477; contribution, 137, 457; estoppel, 
17; extension of time, 477; liability of surety, 377; 
release of surety, 177, 318. 

Privilege Tax, 298. 

Process, 198, 257, 837, 397, 418, 457; service, 198, 337, 377. 

Public Land, 17, 117, 187, 217, 237, 457, 497; control of dis- © 
position, 217; homestead entry, 497; jurisdiction of 
State court, 497; suit to cancel patent, 117; vendor 
and purchaser, 17. 

Quieting Title, 117, 157, 198, 238, 257, 337, 377, 497; color of 
title, 198; partition, 117; right of action, 337. 

Quo Warranto, 318, 337; elections, 337. 

Railroad Companies, 17, 37, 57, 77, 97, 117, 187, 157, 177, 198, 
217, 238, 257, 278, 318, 338, 377, 397, 391, 387, 418, 438, 458, 
477, 497; accidents at crossings, 57,418; bonds, 177; 
bridges, 17; construction of contract, 77; contribu- 
tory negligence, 37, 137, 377; duty to persons on 
track, 17; ejection of trespassers, 497; fires, 117, 157; 
injuries to animals, 458; injury to child, 157; injury 
to stock, 257; injury to trespasser on track, 97; kill- 
ing stock, 57, 238, 318, 458; liens for supplies, 497; 
negligence, 137, 158, 177, 198, 217, 257, 397; overhead 
crossings, 497; personal injury, 57; right of way, 17; 
street railroads, 338, 458, 478,497; trespassers, 178, 
198. 

Real Estate Agent, commissions, 198. 

Real Estate Broker, 398, 418. 

Receivers, 17, 37, 97, 137, 278, 298, 318, 497; siideabsiiteeni 
17, 97; authority to sue, 37; federal and State courts, 
497; powers, 137. 

Release and Discharge, 17, 217, 298, 438; rescission, 17; 
parol agreement, 218. 

Religious Societies, 98, 118, 877, 497. 

Removal of Causes, 17,77, 98, 137, 158, 298, 318, 338, 438; 
citizenship, 318; jurisdiction of federal court, 338; 
severable controversy, 158; time for filing petition, 
98, 137. 

Replevin, 57, 77, 178, 198, 398, 418, 438, 497; acts of pur-* 
chaser, 418; alternative judgment, 398; attachment, 
178; chattel mortgage, 77; confusion of goods, 77; 
pleading, 57. 
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Replevin Bond, 57. 

Rescission, of contract, 338. 

Res Judicata, 18, 57, 278, 298, 377, 418, 438, 497; appeal, 418; 
assumption of debt, 497. 

Sale, 18,37, 57,77, 98, 118,278, 838, 358, 377, 458, 478, 497; 
acceptance of offer, 497; bona fide purchaser, 77; 
buyer’s risk, 358 ; conditional sale, 57, 118, 278, 358, 478; 
convract, 57, 118; evidence, 77; fraud, 77; fraudulent 
representations, 37, 278, 3388; husband and wife, 37; 
measure of damages, 458; passing of title, 77; plead- 
ing and proof, 358; rescission, 18, 37,57; warranty, 
478; written contract, 118. 

Schools and School Districts, 58, 378, 418. 

Seduction, 158, 174; evidence, 458. 

Set-Off, 98, 278; judgment, 398. 

Sheriff, 138, 198. 

Slander, 77, 98, 118, 138; justification, 98, 118; privilege, 
138; privileged communications, 77. 

Specific Performance, 18, 37, 58, 78, 178, 198, 358, 398, 478, 
497; continuous duties, 37; contracts, 37,58; contract 
for bupport, 198; parol contracts, 78, 478; sale of 
land, 78. 

Statutes, 138, 198, 257, 338, 398, 438, 498; ambiguity, 398; 
construction, 338 ; enactment, 438 ; re-enactment, 138; 
validity, 257, 498. 

Subrogation, 38, 238, 257, 318; homestead, 38; voluntary 
payment, 318. 

Sunday Contract, 218. 

Taxution, 18, 38, 58, 78,118, 138, 158, 178, 218, 268, 298, 318, 
378, 4388, 498; corporation stocks, 498; exemptions, 
158, 218, 298, 378; inheritance tax, 78; power of State 
auditor, 298; quieting title, 38; sale, 58; validity of 
assessment, 18. 

Tax Deed, 78, 278; redemption, 278; validity, 78. 

Tax Liens, 118. 

Tax Sale, 98, 238, 298, 318; obligation of contracts, 298; 
redemption, 318; setting aside, 238; validity, 98. 

Tax Title, 38, 318, 478, 498. 

Telegraph Companies, 38, 398, 438; damages, 38. 

Tenants in Common, 18, 38, 58, 98, 118, 458. 

Trade-Marks, 398. 

Trespass, 138, 178, 288, 258, 878; to try title, 298. 

Trial, 38, 58,178, 198, 218, 238, 278, 378, 458,498; instruc- 
tion, 178; jury, 38, 178, 198; jury trial, 238; personal 
injuries, 498. 

Trover and Conversion, 41, 78, 158, 318. 

Trust, 18, 38, 58, 78, 98, 118, 138, 158, 178, 218, 238, 258, 278, 





858, 878, 898, 418, 438, 458,478, 498; accounting, 258; 
death of trustee, 478; declaration of trust, 458; en- 
forcement, 58; following trust fund, 498; fraudulent 
conveyance, 118; guardian and ward, 238; limita- 
tions, 488; parol conveyance, 58; parol evidence, 18, 
powers, 18, 178, 258; resulting trust, 178, 258, 858, 878 ; 
settlement, 18; transfer taxes, 238. 

Trust and Trustee, 138. 

Trust Deed, 118. 

Usury, 38, 98, 178, 198, 238, 298, 888, 488, 498. 

Vendor and Purchaser, 18, 38, 58, 78, 98, 188, 158, 178, 218, 
258, 858, 878, 898, 418, 438, 478; assignment of contract, 
18; exchange of land, 78; executory contract, 478; 
grantee of realty, 158; lien, 158; misrepresentations, 
98; sale, 78; specific performance, 478. 

Vendor's Lien, 58, 278, 358, 378, 398; waiver, 278. 

Warehouseman, 298, 478, 498. 

Warehouse Receipt, negotiability, 378. 

Waste, by life tenant, 218. 

Water Company, 118. 

Water Courses, 238, 458. 

Water Rights, 458. 

Waters and Water Courses, 58, 118, 158, 218, 338, 378, 418, 
498. 

Waters, appropriation, 338; navigable waters, 218; 
riparian rights, 58, 378. 

Will, 18, 35,. 58, 78, 118, 188, 178, 198, 218, 248, 258, 278, 298, 
318, 338, 358, 878, 898, 438, 458, 478,498; ademption of 
legacy, 458; antenuptial contract, 76; beneficiary, 
238; bequest, 78; codicil, 78; construction, 18, 78, 118, 
198, 218, 278, 298, 338, 378, 498; contest, 498; conversion, 
358 ; deeds, 358, 378; demonstrative legacies, 178; des- 
ignation of legatee, 258, 358, 458; devise, 38, 218, 258, 
318, 488; estate conveyed, 498; estate created, 78; es- 
tate devised, 58, 398; holographic will, 488; legacies, 
38, 178; life estate, 178, 238, 258; mental capacity, 178; 
nature of estate, 198, 238, 278, 398; powers, 88, 138, 278, 
478; precatory words, 478; probate, 58; rights of 
devisee, 458; survivorship, 258; testamentary ca- 
pacity, 398; title to land, 378; trust fund, 38; trusts, 
258; uncertainty, 338; validity, 58; vested remain- 
ders, 178. 

Witness, 18, 38, 98, 138, 158, 218, 238, 258, 388, 418, 478, 498; 
competency, 98; credibility, 18; husband and wife; 
158; impeachment, 238, 338; memoranda, 498; sure- 
ties, 478; transactions with decedents, 38, 138, 218, 
238, 258, 338. 





